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IN THE 


United States Couxt of Appeals 

District of Columbia. 


No. 9643. 


THE DISTRICT TITLE INSURANCE COMPANY, 

ET AL, Appellants , 

v. 

UNITED STATES OF AMERICA, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia in an ac¬ 
tion for damages alleged to have been sustained as a result 
of breach of a contract for the sale of certain land. The 
case was tried by the court without a jury, and resulted in a 
judgment against appellants for $8,789.29. 


o 


Jurisdiction of this Court is conferred by Section 17-101, 
D. C. Code, 1940. 

STATEMENT OF THE CASE. 

For convenience, the parties will be referred to as they 
appeared in the trial court. 

On April 30, 1942, The Alley Dwelling Authority, an 
agency of the United States, entered into a contract to pur¬ 
chase from the individuals defendants certain acreage in 
Prince George’s County, Maryland, being the unsold por¬ 
tion of a tract known as “MeAlpine”, for $78,850.00, pay¬ 
able all cash, “as soon as an abstract and certificate of 
title” * • • “can be obtained from a title company accept¬ 
able to the United States, showing the title to be good and 
marketable and free from all encumbrances and liens” # * 

“all taxes, water taxes, special assessments to date of 
transfer whether levied or not” # * * “to be paid by the 
owner; title to be good, free from all encumbrances and 
liens, and possession surrendered at date of transfer”. 
(Joint, App. 30, 63) On May 4, 1942, plaintiff requested 
the corporate defendants to prepare a certificate of title 
respecting said lands. (Joint App. 6, 12) An interim cer¬ 
tificate was prepared and delivered showing the title to be 
good of record in the vendors as of May 9, 1942. (Joint 
App. 73-75) In said certificate, the Title Companies ex¬ 
pressly reported “The records of the Treasurer’s office 
show State and County taxes paid to December 31st, 1941, 
but these companies assume no responsibility for the cor¬ 
rectness of these records. No report is made of what if any, 
taxes may be due the Washington Suburban Sanitary Com¬ 
mission or any incorporated town, for the records are not 
accessible at the county seat.” (Joint App. 73) 

In compliance with their contract, the vendors executed 
and delivered a deed dated May 20, 1942, conveying the 
property to the plaintiff in fee simple, with covenants of 
general warranty and for further assurances. (Joint App. 
64-66) On July 1,1942, plaintiff wrote a letter to the Title 
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Companies enclosing a check for the purchase money pay¬ 
able to the order of the vendors, and instructing the Title 
Companies “to make settlement with the payees when the 
following conditions have been met: 

“(1) the deed has been recorded and the title to the 
property in fee simple is vested in the United 
States of America; 

(2) All taxes and assessments, general or special, 
have been paid; 

(3) All water taxes have been paid;” * * * 

(Joint App. 72) 

By said letter, the Title Companies were requested to pre¬ 
pare a final certificate of title and forward it to the plaintiff 
“with certificate of taxes in the event your certificate of 
title does not cover this point”. (Joint App. 72) 

The deed from the vendors was recorded July 2, 1942. 
(Joint App. 3,12,15, 67) Thereafter, the Title Companies 
issued their final certificate that as of July 2, 1942, title to 
the land involved was good in fee simple in the plaintiff, 
and that all taxes and assessments had been paid to the date 
of the transfer thereof. (Joint App. 77) 

When settlement of the sale was made, the property in 
question was assessed for purposes of taxation at $46,- 
825.00. (Joint App. 35) On this assessment, County and 
State taxes, miscellaneous taxes, as well as a front foot 
benefit charge payable to the Washington Suburban Sani¬ 
tary Commission, aggregated $862.80. (Joint App. 35) In 
the settlement, these taxes were adjusted to the date of 
transfer, and the amount paid by the vendors was $431.43. 
(Joint App. 37) The property was then classified as small 
acreage. (Joint App. 54) Water facilities were con¬ 
structed for it in 1926. Sewerage facilities were constructed 
in 1931. (Joint App. 56) Under the applicable statute, 
there was no provision for extinguishing the front foot 
benefit charge by a lump sum payment at the date of trans¬ 
fer. (Joint App. 56) 
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After the plaintiff went into possession, the land was re¬ 
classified as subdivision property and became subject to a 
larger benefit charge. (Joint App. 55) As of January 1, 
1943, in its new classification, it might have been redeemed 
from the charge by the payment of $S,7S9.29. (Joint App. 
72) However, plaintiff has not paid that, or any other sum, 
in respect to either the benefit charge or taxes. (Joint App. 
39) The property was stricken from the tax books for the 
years 1943, 1944 and 1945. (Joint App. 48) As long as 
title is held by the plaintiff, the land will be exempt. If sold, 
or otherwise disposed of by the plaintiff, it will again be¬ 
come taxable and subject to front foot benefit charge, if 
any, levied annually thereafter. (Joint App. 59) 

On the theory that the front foot benefit charge to be lev¬ 
ied and collected in the future constituted a lien, or encum¬ 
brance, plaintiff brought this suit (1) against the individ¬ 
uals defendants for breach of contract, and (2) against the 
corporate defendants (a) for alleged breach of instructions 
in delivering the purchase money check, and (b) upon the 
certificate of title as incorrect, plaintiff taking the position 
with respect to all defendants that it had sustained damages 
by reason of their failure to pay such charge and county 
taxes. The trial court found that the county taxes had in 
fact been paid (Joint App. 20) He further found that “the 
amount of the assessment owing to the Washington Sub¬ 
urban Sanitary Commission against the lands is $8,7S9.29”. 
(Joint App. 23) He concluded as a matter of law that such 
assessment constituted a lien, for the amount of which all 
of the defendants were liable, and entered judgment accord¬ 
ingly. (Joint App. 21-23) From such judgment this appeal 
is prosecuted. 
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STATUTES INVOLVED. 

The relevant parts of statutes involved are as follows: 

Flack’s Code of Public Local Laws of Prince George’s 
County, 1943 

Sec. 1428. The construction or acquisition of said 
water mains or sewers is hereby declared to be a bene¬ 
fit to all property abutting upon the same and said 
Commission for the purpose of assessing benefits for 
the construction of water supply and sewerage systems, 
shall divide all properties binding upon a street, road, 
lane, alley or right of way, in which a water pipe or 
sanitary sewer is to be laid, into four classes, namely, 
agriculture, small acreage, industrial or business, and 
subdivision property. Immediately upon the com¬ 
mencement or within twelve months after the comple¬ 
tion of a water supply or sewerage project the Commis¬ 
sion is empowered and directed to fix and levy a benefit 
charge upon all property abutting upon said water 
main or sewer, in accordance with the classification, 
and shall in writing notify all owmers of said proper¬ 
ties into which class their respective properties fall 
and the charge determined upon, naming also in said 
notice a time and place when and at -which said owners 
will be heard. Such notice may be mailed to the last 
known address of the owner, or served in person upon 
any adult occupying the premises, or in the case of 
vacant or unimproved property, posted upon the prem¬ 
ises. The classification of any property as made by 
the Commission shall be final, subject only to revision 
at said hearing. The Commission may change the clas¬ 
sification of properties from time to time as said prop¬ 
erties change in the uses to which they are put. Said 
benefit shall be levied for both water supply and sewer¬ 
age construction and shall be based for each class of 
property upon the approximate cost of said construc¬ 
tion as an integral part of the whole system and the 
number of front feet abutting upon the street, lane, 
road, alley or right of way in which the water pipe or 
sewer is placed. 

All front foot benefit charges heretofore levied by 
said Commission, whether by original levy or by in¬ 
crease, as the same stood charged by said Commission 
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against the respective properties on December 31st, 
1926, are hereby ratified and confirmed and determined 
to be a reasonable charge, and such front foot benefit 
charges as the same had been levied or increased by 
said Commission are hereby declared to be a lien upon 
the properties against which the same were charged by 
said Commission and enforceable as a lien under the 
provisions of the law relating thereto at the time the 
same were in default. The front foot benefit charge 
herein levied shall not be increased nor shall any addi¬ 
tional front foot benefit charge be levied against the 
property upon which there had been levied a front foot 
benefit charge as of December 31, 1926. 

Whenever through error, inadvertence or oversight 
or by reason of any judgment or decree any property 
subject to a front foot benefit charge under this sub¬ 
title has not had the same levied against it or where 
the same has been levied by an erroneous description, 
or in the wrong name, or where service upon the owner 
has not been had, or where the same has been set aside 
by a judgment or decree the Commission may upon the 
discovery of said error, inadvertence, oversight, or 
within a reasonable time after the rendition of said 
judjnnent or decree, levy the front foot benefit charge 
at the rate and in the classification that the same was 
originally entitled or may be prescribed by the Court 
to and any increase applied to the project of which it 
formed a part and said front foot benefit charge shall 
thereupon run for the period of years for which it 
would have run if levied at the proper time in the 
proper manner; and this section shall apply to all er¬ 
rors, omissions, or mistakes heretofore made by said 
Commission, or to any judgment or decree heretofore 
rendered, provided, however, no payments have been 
made on such property. 

#•••••••• 

Future front foot benefit charges for water supply 
and sewer construction shall be uniform for each class 
of property throughout the Sanitary District for any 
one year, except, however, Gaithersburg and Washing¬ 
ton Grove, against which a benefit charge approximat¬ 
ing the cost of the systems therein shall be levied; pro¬ 
vided, however, that whenever the Commission acquires > 
an existing system, other than a municipal system, the 



construction cost of which has been added in whole or 
in part to the purchase of land or lots abutting upon 
said system and which contribution the Commission 
has determined to be a factor in the cost to the Commis¬ 
sion of such system, the Commission may, in its discre¬ 
tion, levy a front foot assessment less than the uniform 
front foot assessment levied in the remainder of said 
Sanitary District. The amount of the charge per front 
foot for each class of property for both water main and 
sewer shall be determined from time to time by the 
Commission as costs and conditions require, but no 
benefit charge once levied by said Commission shall be 
increased. 

Said benefit charge shall be paid annually beginning 
from the time of the levy thereof by all properties lo¬ 
cated as above specified, for a period of years co-ex- 
tensive with the period of maturity of the bonds out 
of the proceeds of which such construction was done; 
provided, however, that any property owner may, at 
his option, within one year from time said front foot 
benefit charge is levied, extinguish the same by the pay¬ 
ment in cash, in one sum, of the proportion of the esti¬ 
mated cost of the project, considered as a part of the 
whole system of which the construction abutting upon 
his property is a part, represented by the number of 
front feet which he is assessed, with interest at the rate 
of six per centum per annum from the date of said levy, 
less any annual payment that may have been made 
thereon. The Commission, however, in estimating said 
cost for the purpose of extinguishment may add thereto 
a reasonable margin to protect itself against possible 
changes in the cost of construction and loss of interest. 
All sums received under such plan of extinguishment 
shall be preserved intact by said Commission less the 
payment of the proportion of interest and sinking fund 
properly chargeable to the amount so received and used 
for future construction, and provided, further, that any 
property owner, whose property is classified under 
business or industrial, or sub-division, may, at his op¬ 
tion, at any time during the life of said benefit charge, 
extinguish the same by payment in cash of an amount 
which, if put at interest at three and a half per cent., 
compounded annually, would yield an annuity equal to 
the annual assessment at the base rate and disregard- 


ing any allowance for excess, for the period for which 
said benefit charge has yet to run. 

##*•#•••• 

All of the front foot benefit charges heretofore levied 
by said Commission shall be payable on the first of 
January of each year, beginning January the first, 1927, 
and all front foot benefit charges hereafter to be levied 
by said Commission shall be so levied as to begin Jan¬ 
uary 1st next succeeding the date of the order making 
the levy. 

#**•###»* 

Sec. 1429. The Washington Suburban Sanitary 
Commission shall cause to be stamped upon the Trea¬ 
surer’s Books of the respective counties, annually, op¬ 
posite the properties or owners listed therein which are 
subject to a front foot benefit charge heretofore or 
hereafter to be levied, the annual front foot benefit 
charge levied against said properties, noting in said 
book the total front foot benefit charge. For the pur¬ 
pose of making such entries the said Commission shall 
have free access to the said books for thirty days, or 
so much thereof as may be necessary, prior to the time 
when the actual collection of taxes begins in the respec¬ 
tive counties. All protests, objections or complaints 
concerning said front foot benefit charge shall by the 
respective Treasurer be referred to said Commission, 
and it shall not be within the power of said Treasurers 
to remit, change or amend said charges. Any prop¬ 
erties against which the Commission has levied a front 
foot benefit charge not assessed for State or County 
taxes shall be added to the Treasurer’s books by said 
Commission, and said Treasurer shall collect the same 
as herein directed. 

The Treasurers respectively of Prince George’s and 
Montgomery Counties or other tax collecting authori¬ 
ties shall cause to be printed upon their tax bills the 
following: 

“To Sanitary Commission front foot benefit charge 
$.” and provide a space for the interest or pen¬ 

alty, and shall make the proper and necessary entries 
on all bills sent out, and shall collect the amounts noted 
thereon with the State and County taxes. 

Said front foot benefit charges from and after Jan¬ 
uary 1st, 1927, shall for all purposes of collection be 
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treated as County Taxes, shall bear the same interest, 
the same penalties and advertise in the same manner 
as and with County Taxes, and all property subject to 
said front foot benefit charges shall be sold for the 
same at the same time and in the same manner as said 
properties are sold for County Taxes, and all of the 
law relating to the collection of Countv Taxes so far 
as the same is applicable shall relate to the collection 
of the front foot benefit charge. No property redeemed 
from a County Tax sale, and no property sold by the 
County Commissioners after a final tax sale shall be re¬ 
deemed or sold except upon the payment of the front 
foot benefit charge due thereon. 
**•*•**### 

STATEMENT OF POINTS ON APPEAL. 

1. The Court erred in finding that upon conveyance of 
the property here involved, the United States went into 
possession of it and constructed a housing project thereon 
which it is maintaining at the present time. 

2. The Court erred in finding that the defendant vendors 
failed to pay to the Washington Suburban Sanitary Com¬ 
mission the sum which that agency had levied against the 
property here involved. 

3. The Court erred in finding that defendant Title Com¬ 
panies did not require the defendant vendors to pay the 
amount of the assessments of the Washington Suburban 
Sanitary Commission which were outstanding against the 
land here involved. 

4. The Court erred in finding that the amount of the as¬ 
sessments owing to the Washington Suburban Sanitary 
Commission against the land here involved is Eight thou¬ 
sand seven hundred eighty-nine dollars and twenty-nine 
cents ($8,789.29). 

5. The Court erred in failing to find and hold that all 
taxes and assessments legally enforceable against the land 
here involved at the time the same w T as conveyed to the 
United States were paid and satisfied. 
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6. Tlie Court erred in failing to find and hold that at the 
instance of the United States all assessments and taxes 
against the property here involved subsequent to acquisi¬ 
tion of title by the United States were cancelled. 

7. The Court erred in failing to find and hold that as of 
the date when the United States acquired said land, as well 
as of the date of the trial of this action, there were no liens 
or assessments against said property. 

8. The Court erred in failing to find and hold that funds 
which the United States placed with the defendant Title 
Companies were legally and properly disbursed. 

9. The Court erred in failing to find and hold that the 
defendant vendors fully performed the terms of their con¬ 
tract with the United States. 

10. The Court erred in failing to find and hold that the 
United States was not entitled to recover in this action. 

11. The Court erred in entering its final decree in favor 
of the United States and against the defendants herein for 
the sum of Eight thousand seven hundred eighty-nine dol¬ 
lars and twenty-nine cents ($8,789.29). 

12. The Court erred in other respects which are apparent 
upon the face of the record. 

SUMMARY OF ARGUMENT. 

While the points on appeal are numerous, and all of them 
are relied upon, they present four principal propositions, 
namely: 

1. Plaintiff has not paid, and will never be obliged to pay 
any front foot benefit charge. Therefore, it is not entitled 
to recover because it has not sustained any loss. 

2. Under the law of Maryland, the front foot benefit 
charge is not a lien or encumbrance, but is an annual charge, 
assessable, payable and collectible on an annual basis the 
same as any other State or County tax. 
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3. The transaction involved in this suit was settled in 
accordance with the contract and pursuant to plaintiff’s 
instructions. When plaintiff acquired title, there were no 
taxes, water taxes, liens or encumbrances of any kind out¬ 
standing. Accordingly, both the vendors and the Title 
Companies discharged their full duty to plaintiff in the 
premises. 

4. Even if the front foot benefit charge were a lien, plain¬ 
tiff failed to establish a claim because there was no evidence 
as to what charge, if any, was payable at the date of settle¬ 
ment. At plaintiff’s instance, the trial court found that 
“the amount of the assessment owing to the Washington 
Suburban Sanitary Commission * * * is $8,789.29.’’ This 
finding, however, was based upon evidence as to conditions 
which existed six months after the date of sale, when the 
property had been reclassified from “small acreage” to 
“subdivision”, so that it became subject to a higher front 
foot benefit charge. This reclassification resulted solely 
from plaintiff’s use of the property after its acquisition. 

ARGUMENT. 

Point 1. 

Plaintiff Sustained No Loss. 

There w’as no evidence that plaintiff sustained any loss 
by reason of anything done or omitted by the defendants. 
On the contrary, it affirmatively appeared that when plain¬ 
tiff took title, all taxes and assessments were adjusted to 
the date of transfer, and as adjusted they were paid (Joint 
App. 35-38). Plaintiff has paid nothing since the date of 
transfer (Joint App. 39). There were and are no outstand¬ 
ing taxes or assessments against the property (Joint App. 
39). Under these circumstances, we submit, there was no 
legal basis for allowing a recovery. 

As against the vendors, plaintiff’s cause of action was 
essentially for the breach of a covenant against encum¬ 
brances. It was entitled to recover only compensation for 
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an injury sustained. This principle is elementary and uni¬ 
versally recognized. 

14 Am. Juris, p. 599; 

61 A. L. R. 61; 

100 A. L. R. 1197; 

4 Tiffany on Real Property (3d Ed.) Sec. 101S. 

The reason for this rule is stated by the Court in Mitchell 
v. Tlayden, 4 Conn. 495, as follows: 

“A covenant against encumbrances stands on an al¬ 
together different footing from a covenant of seisin or 
of good right to convey. On an encumbrance not ex¬ 
tinguished the grantee can only recover nominal dam¬ 
ages, but, if it has been extinguished, the sum recover¬ 
able is the full amount of the payment which the party 
has been compelled to make. The above rule is founded 
on this reason, that such covenant is considered as 
strictly a covenant of indemnity, and that the grantee 
ought not to recover the value of the encumbrance on a 
contingency, when he may never be disturbed by it. 
This is a reasonable rule, for if he were to recover the 
value, for example, of an outstanding mortgage, the 
mortgagee might still resort to the defendant on his 
personal obligation, and compel him to pay it, and if 
the purchaser feels the inconvenience of the existing 
encumbrance and the hazard of waiting until he is 
evicted he may go and satisfy the mortgage, and then 
resort to his covenant.” 

Here, there is no suggestion that plaintiff has satisfied 
the alleged lien. It can not be required to do so. Lee v. 
Osceola & L. R. Road Improv. Dist., 26S U. S. 643, 69 L. ed. 
1133. Both Prince George’s County and the Sanitary Com¬ 
mission have treated the property in plaintiff’s hands as 
tax exempt (Joint App. 49, 59). It is not now carried on 
the tax books. Therefore, plaintiff has not paid, recognizes 
no obligation to pay, can not be required to pay, and is con¬ 
fronted with no demand to pay. In such a situation, it is 
impossible to conceive how plaintiff has been damaged. 

As against the Title Companies, plaintiff’s cause of ac¬ 
tion was for breach of instructions or for an incorrect cer- 
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tificate of title. Since there was no evidence of loss, there 
could be no recovery on either theory. Dow v. Humbert, 
91 U. S. 294, 23 L. ed. 368. 

Accordingly, we respectfully submit that the judgment 
below was erroneous. 


Point 2. 

Front Foot Benefit Charge Not a Lien or Encumbrance. 

Notwithstanding the fact that plaintiff has not paid, and 
never will be obliged to pay the front foot benefit charge, 
it asserts a liability therefor as against the defendants, be¬ 
cause, it says, this charge is a lien, or encumbrance, upon 
the property. For this position, plaintiff relies upon the 
decision of this Court in Baker v. Smith & Gottlieb, 76 U. S. 
App. D. C. 403,132 F. (2d) 18. In that case, as we under¬ 
stand it, the facts were different from those involved here. 
There was a recoverable charge represented by (1) the 
annual levy, and (2) the right to anticipate future levies 
by a lump sum payment. Here, however, the annual levy 
was discharged and there was no right to anticipate future 
levies. There, the grantee was faced with an enforceable 
obligation. Plaintiff occupies no such position. 

Defendants claim, however, that the front foot benefit 
charge is not a lien or encumbrance, but is in the nature of 
a tax levied and payable annually. This view neces¬ 
sarily results from a fair analysis of the law author¬ 
izing the charge and specifying how it should be levied and 
collected. 

In 1918, pursuant to an Act of the Maryland Legislature, 
parts of Montgomery and Prince George’s Counties con¬ 
tiguous to the District of Columbia were constituted the 
“Washington-Suburban Sanitary District” (Flack’s Code, 
1411). The property involved in this suit is within that Dis¬ 
trict. For the purpose of providing a complete system of 
water supply, sewerage and drainage, the Legislature set 
up a Commission known as “Washington Suburban Sani¬ 
tary Commission” (Flack’s Code, 1421), and vested it with 
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power and authority to acquire land, by condemnation and 
otherwise, for the construction, extension and maintenance 
of water mains, sewers and other sanitary facilities 
(Flack’s Code, 1422). The Commission was authorized 
to raise the money necessary to pay therefor by the issu¬ 
ance of bonds, within certain limits, which bonds were to 
be guaranteed by Montgomery and Prince George’s Coun¬ 
ties (Flack’s Code, 1424). Payment of principal and in¬ 
terest was to be met by an annual tax on all assessable 
property within the Sanitary District (Flack’s Code, 1425). 
The Commission was also authorized to classify property 
as (1) agricultural, (2) small acreage, (3) industrial or 
business, and (4) subdivision. Each classification was 
made subject to a benefit charge to be fixed and levied by 
the Commission upon all abutting property immediately 
upon the commencement, or within twelve months after the 
completion, of a water supply or sewerage project. The 
charge was made payable annually. It was collectible in 
the same manner and along with all other state and county 
taxes, bore the same interest, was subject to the same pen¬ 
alties, and ran for a period of years co-extensive with the 
period of maturity of the bonds (which could not exceed 
fifty years), out of the proceeds of which the construction 
was done. Provision was made for anticipating the annual 
charge by means of a lump sum payment. With respect to 
pro perty classified as small acreage, as was the property 
here involved, such payment could only be made within 
one year from the time the charge was levied. The prop¬ 
erty owner, whose property was classified as business, or 
industrial, or subdivision, might, at his option, at any time 
during the life of said benefit charge, extinguish the same 
by payment in cash of a lump sum (Flack’s Code, 1428). 
In 1927, the following amendment was made to the original 
Act: 

“The Washington Suburban Sanitary Commission 
shall cause to be stamped upon the Treasurer’s Books 
of the respective counties, annually, opposite the prop¬ 
erties or owners listed therein which are subject to a 
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front foot benefit charge heretofore or hereafter to be 
levied, the annual front foot benefit charge levied 
against said properties, noting in said book the total 
front foot benefit charge. * * * 

“The Treasurers respectively of Prince George’s 
and Montgomery Counties or other tax collecting au¬ 
thorities shall cause to be printed upon their tax bills 
the following: 

“ ‘To Sanitary Commission front foot benefit charge 
$.’ and provide a space for the interest or pen¬ 

alty, and shall make the proper and necessary entries 
on all bills sent out, and shall collect the amounts noted 
thereon with the State and County taxes. 

“Said front foot benefit charges from and after Jan¬ 
uary 1st, 1927, shall for all purposes of collection be 
treated as County Taxes, shall bear the same interest, 
the same penalties and advertise in the same manner 
as and with County Taxes, and all property subject to 
said front foot benefit charges shall be sold for the 
same at the same time and in the same manner as said 
properties are sold for County Taxes, and all of the 
law relating to the collection of County Taxes so far 
as the same is applicable shall relate to the collection 
of the front foot benefit charge. No property redeemed 
from a County Tax sale, and no property sold by the 
County Commissioners after a final tax sale shall be 
redeemed or sold except upon the payment of the front 
foot benefit charge due thereon.” (Flack’s Code, 1429) 

Since the passage of this amendment, the front foot bene¬ 
fit charge has been placed on the Treasurer’s books annu¬ 
ally and has been payable with county taxes (Joint App. 
47). Under the statute, it is an annual charge and does not 
constitute a lien or encumbrance until actually levied and 
placed upon the County Treasurer’s books for collection. 
This is the plain meaning of the law. It has been so con¬ 
strued by those charged with its administration (Joint App. 
40, 46). Their opinion is entitled to persuasive weight. 

Brown v. United States, 113 U. S. 568, 28 L. ed. 1079; 

Billings v. Truesdell, 321 U. S. 542, 88 L. ed. 917, 923. 

When plaintiff took title, it was apparently satisfied that 
the front foot benefit charge was in the nature of a tax 
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payable on an annual basis. This was undoubtedly 
the view of the vendors and the Title Companies. It was 
likewise the view of the taxing authorities because they 
made the adjustments, and as adjusted by them, all out¬ 
standing taxes and assessments were paid. Any right to 
anticipate future payments expired many years prior to 
this sale, and all that could be paid was paid. (Joint App. 
56) If it were considered a lien, it -would still be outstand¬ 
ing as to the land and, undoubtedly, the Commission would 
seek to enforce it. This, however, is not the case since the 
Commission has stricken the property from the tax books 
for all purposes. Clearly, there is nothing left in the nature 
of a lien or encumbrance. 

Cramblitt v. Sherwood, 109 Kans. 458, 199 P. 925; 

Van Hollebeke v. Wheeler , 55 Id. 268, 41 P. (2d) 603; 

Pate v. Banks, 178 N. C. 139, 100 S. E. 251. 

Point 3. 

Taxes Properly Adjusted. 

Plaintiff acquired title and went into possession by virtue 
of a deed -which was recorded July 2, 1942 (Joint App. 3, 
12, 15, 77). Taxes, including front foot benefit charges, 
were adjusted as of that date (Joint App. 35, 37, 38). No 
taxes or assessments have been levied since (Joint App. 
39). Clearly, therefore, the vendors and the Title Com¬ 
panies discharged their full duty to the plaintiff, and there 
was no basis whatever for the judgment against them. 

Point 4. 

Plaintiffs Proof Insufficient. 

Even if the front foot benefit charge were a lien, or en¬ 
cumbrance, which defendants deny, plaintiff failed to estab¬ 
lish a claim because there was no evidence as to what 
charge, if any, was payable at the date of settlement. The 
trial court found that “the amount of the assessment owing 
to the Washington Suburban Sanitary Commission • * * 
is $8,7S9.29” (Joint App. 23). This finding was based upon 
evidence as to conditions -which existed January 1, 1943 
(Joint App. 71), or approximately six months after title 
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passed (Joint App. 77). On January 1, 1943, the property 
had been reclassified from “small acreage” to “subdivi¬ 
sion.” In the latter classification, it was subject to a higher 
front foot benefit charge (Joint App. 55). This reclassifi¬ 
cation resulted from plaintiff’s use. There was no evidence 
whatever as to the amount of the charge at the time of the 
conveyance. Accordingly, we submit that the finding of the 
trial court was erroneous. 

The burden of proof was upon the plaintiff to establish 
the amount of the so-called lien or encumbrance. Having 
failed to do so, it was not entitled to recovery. This prin¬ 
ciple is universally accepted. In Corporation of New York 
v. Ransom, et al., 64 U. S. 487,16 L. ed. 515, the Court said: 

“Where a plaintiff is allowed to recover only ‘actual 
damages,’ he is bound to furnish evidence by which 
the jury may assess them. If he rest his case, after 
merely proving an infringement of his patent, he may 
be entitled to nominal damages, but no more. He can¬ 
not call on a jury to guess out his case without evidence. 
Actual damages must be calculated, not imagined, and 
an arithmetical calculation cannot be made without 
certain data on which to make it.” 

Other authorities without number might be cited, since 
no principle of law is more firmly established. Yet, the 
t rial court entered judgment for $8,789.29 without any show¬ 
ing that this amount was due or payable when title passed. 

CONCLUSION. 

The judgment appealed from is clearly erroneous. Plain¬ 
tiff has not paid and never will be obliged to pay the sum 
of money awarded to it. Actually, it has sustained no loss. 
The trial court, misconceived the front foot benefit charge, 
treating it as an enforceable lien or encumbrance rather 
than as an annual charge. AH taxes and assessments 
affecting the property involved were adjusted to the 
date of transfer in strict accordance with the contract of 
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sale and plaintiff’s instructions. Even if this court should 
determine that the front foot benefit charge is a lien or 
encumbrance, the judgment should not stand because it is 
based upon evidence as to a charge which did not exist at 
the time of transfer and resulted from the fact that plain¬ 
tiff’s use caused a reclassification of the property and ap¬ 
plication of a higher rate. Plaintiff utterly failed to prove 
any damages arising from the alleged breach of contract 
on the part of any of the defendants. Accordingly, we 
submit, the judgment should be reversed. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

Attorneys for Appellant. 

Brandenburg & Brandenburg, 

Of Counsel. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

59 Filed May 4 1945 

In the District Court of the United States, for the District 

of Columbia 

Civil Action No. 28811 

Charles E. Stewart, Clerk 

Action for Breach of Contracts 

United States of America, Plaintiff , 

v. 

The District Title Insurance Company, 

The Lawyers Title Insurance Company, 

The Washington Title Insurance Company, 

1413 Eye Street, N. W., Washington, D. C., 

George H. Calvert, Jr., 

1709 P Street, N. W., Washington, D. C., 
Cornelia R. Calvert, 

1709 P Street, N. W., Washington, D. C., 

C. Baltimore Calvert, 

2122 California Street, N. W., Washington, D. C., 
Mary M. Calvert, 

2122 California Street, N. W., Washington, D. C., 

Defendants. 


Complaint 

The United States of America by Edward M. Curran, 
United States Attorney for the District of Columbia duly 
authorized and directed by the Attorney General of the 
United States, complains of the defendants and alleges: 
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1 . 

This is a civil suit brought by the United States of Amer¬ 
ica under the provisions of Section 24 of the Judicial Code, 
as amended (28 U. S. C. sec. 41(1)). 

Count I 

2 . 

That the defendants George H. Calvert, Jr., and 
60 C. Baltimore Calvert, as trustee of the estate of 
Charles B. Calvert, deceased, acting pursuant to a 
decree of the Circuit Court of Prince George’s County, 
Maryland, in Equity 8603, and as individual, Cornelia R. 
Calvert and Mary M. Calvert, hereafter referred to as 
vendors, by a property purchase contract dated the 30th 
day of April 1942, a copy of which is hereto attached 
marked Exhibit A and made a part of this complaint, con¬ 
tracted to convey to the United States the land described 
in Exhibit A for the consideration of $78,850, title to said 
land as provided by said contract to be marketable and free 
of all liens and encumbrances, “* * * all taxes, water taxes, 
special assessments to date of transfer, whether levied or 
not # * *” to be paid by the vendors; (The United States 
is advised that Richard C. M. Calvert, Zoe Davis Calvert, 
C. B. Calvert Carey, W. Gibson Carey, Jr., and Eleanor 
Towne Carey, whose names appear on Exhibit A and who 
contracted to convey their interests to the lands in ques¬ 
tion are not within the jurisdiction of this Court. For that 
reason they have not been joined as parties defendant.) 

3. 

That pursuant to the provisions of Exhibit A the con¬ 
sideration of $78,850 was paid by the United States and 
by deed of general warranty dated the 20th day of May 
1942 recorded in Liber No. 652 at Folio 446, of the Land 
Records for the County of Prince George’s, State of Mary¬ 
land, the vendors together with those who executed the 
property purchase contract, Exhibit A, but who are not 
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parties to this cause conveyed the land and since the date 
of the transfer, title thereto has continuously resided in the 
United States; 


4. 

That the United States upon delivery of the deed 
61 entered into possession of the land and at great ex¬ 
pense constructed thereon a housing project which 
it is presently maintaining for the benefit of workers in 
war industries and for the wives of servicemen overseas; 

5. 

That the vendors failed to pay in conformity with ex¬ 
press terms of the said Exhibit A all outstanding taxes, 
assessments and water charges and as a result the land 
was at the time of the conveyance of the property and re¬ 
mains subject to the lien of the Washington Suburban Sani¬ 
tary Commission, a public corporation organized and 
existing pursuant to the laws of the State of Maryland, 
said lien having been levied by the Washington Suburban 
Sanitary Commission to discharge the costs wdiich it had 
incurred in the construction of the water and sewer system 
it now operates and maintains; 

6 . 

That the United States has been advised that the lien 
of the Washington Suburban Sanitary Commission re¬ 
ferred to in the preceding paragraph may he removed only 
hv the payment to the said Washington Suburban Sanitary 
Commission of the sum of $9,047 which amount has not 
been paid; 


7. 

That in addition to the aforesaid lien of the Washing¬ 
ton Suburban Sanitary Commission the following taxes 
and assessments were at the time the said land was con- 
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veyed and are at the present time a lien against the land 
and are now due and payable; 

(a) State, county, park and planning and 

special taxes for 1942 $359.42 

(b) Unpaid balance of 1942 charges of the 
Washington Suburban Sanitary Commission 72.01 


$431.43 

62 8. 

That the County Treasurer of Prince George’s County, 
Maryland, as fiscal agent of the Washington Suburban 
Sanitary Commission demanded from the United States 
payment of the annual installment due to the Washington 
Suburban Sanitary Commission for the year 1943 in the 
sum of $491.73, threatening to sell the property in the 
event payment of the specified amount was not made and 
demand has likewise been made upon the United States for 
the annual installment for the year 1944 in the amount of 
$512, which was likewise accompanied by a threat that the 
property would be sold for non-payment; 

9. 

That the United States due to the failure of the vendors 
to fulfill their obligation as provided in Exhibit A to pay 
all taxes, special assessments and water taxes, has been 
damaged to the extent of $9,047 or such other amount as 
is necessary to remove the lien of the Washington Subur¬ 
ban Sanitary Commission referred to in paragraph 6 
above, those unpaid taxes and assessments referred to in 
paragraph 7 above aggregating $431.43 plus accrued pen¬ 
alty and interest, and the yearly installments claimed by 
the County Treasurer of Prince George’s County, Mary¬ 
land, totaling $1,003.73 plus penalty and interest referred 
to in paragraph 8 above; 
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10 . 

That demand has been made by the United States upon 
the vendors for the damage which it has sustained by rea¬ 
son of their failure to pay the taxes and assessments to 
which reference has been made but the vendors have re¬ 
fused to make payments; 

Count II 

That the United States as a second cause of action 
63 does hereby reiterate and re-allege all of paragraphs 
1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 and further alleges: 

11 . 

That The District Title Insurance Company, The Law¬ 
yers Title Insurance Company and The Washington Title 
Insurance Company, maintaining their place of business 
at 1413 Eye Street, N. W., Washington, D. C., are corpora¬ 
tions established and doing business pursuant to the laws 
of the District of Columbia hereafter referred to as the 
title insurance companies; 

12 . 

That, among other things, the title insurance companies 
are engaged in the business of investigating titles to real 
estate in Prince George’s County, Maryland, certifying on 
the basis of their search of the records the status of such 
titles, and assisting in closing of transactions involving the 
sale and acquisition of real property; 

13. 

That on or about May 4, 1942, the United States re¬ 
quested the title insurance companies to prepare a certifi¬ 
cate of title respecting the title to the land in question and 
to assist in effectuating a closing of the transaction in ac¬ 
cordance with the provisions of Exhibit A should the status 
of the title appear acceptable, whereupon the title insurance 
companies undertook to carefully examine the records per- 
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taming to the title to the land, to report the results of their 
search and to render an opinion to the United States re¬ 
specting such title; 

14. 

That pursuant to said request and upon the payment of 
the fee of $148.25 by the United States the title insurance 
companies over the signature of their authorized 
84 agent, issued a certificate of title which contained, 
among other things, the following statements: “* * * 
the title to the parcels of land * * * is good in fee simple at 
this date in the United States of America, and I certify 
that all taxes and assessments against said lands have been 
paid to the date of transfer of the title”; 

15. 

That in reliance upon the certificate of title issued by 
the title insurance companies the United States acquired 
the land in question; 

16. 

That the land at the time of the issuance of the certifi¬ 
cate of title was subject to the lien of the Washington 
Suburban Sanitary Commission referred to in paragraph 
6 of this complaint and to the other taxes and assessments 
referred to in paragraphs 7 and 8 hereof and the land re¬ 
mains subject to those liens at the present time; 

17. 

That the United States as a result of the negligence of 
the title insurance companies to make a proper search of 
the title to the land in question, their failure to exercise 
the required proficiency in the rendering of their opinion 
as to the status of the title, and their failure to apprise the 
United States of the existence of the lien of the Washington 
Suburban Sanitary Commission and the outstanding taxes 
and assessments to which reference has been made, has 
been damaged to the extent of $9,047 or such amount as is 
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necessary to remove the lien of the Washington Suburban 
Sanitary Commission referred to in paragraph 6 hereof, 
the taxes and assessments referred to in paragraph 7 hereof 
aggregating $431.43 plus penalty and interest, and 
Gf) the yearly installments referred to in paragraph 8 
aggregating $1,003.73 plus penalty and interest; 

Count III 

That the United States as a third cause of action does 
hereby reiterate and re-allege all of paragraphs 1, 2, 3, 4, 5, 
6, 7, 8, 9,10, 11,12,13,14,15,16, and 17 and further alleges: 

18. 

That the United States pursuant to its agreement with 
the title insurance companies to consummate the transaction 
with the vendors forwarded to the title insurance com¬ 
panies a check drawn on the Treasury of the United States 
in the amount of $78,850 payable to the vendors specifically 
instructing said title insurance companies to only make 
payment to the said vendors upon fulfillment of certain ex¬ 
press conditions, among them being the payment by the 
vendors of * * all taxes and assessments, general or 
special, * * # ” and ‘ ‘ # all water taxes * * * ”; 

19. 

That the title insurance companies in complete disregard 
and in direct violation of the explicit instructions of the 
United States paid over to the said vendors the full sum 
of $78,850 without retaining funds sufficient to pay the lien 
of the Washington Suburban Sanitary Commission re¬ 
ferred to in paragraph 6 or the taxes and assessments 
referred to in paragraph 7 or requiring the vendors to 
make such payment; 

20 . 

That as a result of the failure of the title insurance com¬ 
panies to follow the express instructions of the United 
States not to make payment for the land until all of the 
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taxes and assessments had been paid the United 
66 States has sustained damages to the extent of $9,047 
or such other amount as is necessary to remove the 
lien of the Washington Suburban Sanitary Commission re¬ 
ferred to in paragraph 6, those unpaid taxes and assess¬ 
ments referred to in paragraph 7 above aggregating 
$431.43 plus accrued penalty and interest, and the yearly 
installments referred to in paragraph 8 above totaling 
$1,003.73; 

21 . 


That demand has been made by the United States upon 
the title insurance companies for the damage which it has 
sustained by reason of their failure to properly perform 
their undertakings with respect to the acquisition of the 
land as set forth above but they have refused to make pay¬ 
ment for such damage; 

Wherefore the United States prays judgment against 
the vendors or against the title insurance companies or 
both in the following amount: 


$ 9,047 

$ 359.42 

$ 72.01 


$ 1,003.73 


or such amount as is sufficient to discharge the 
lien of the Washington Suburban Sanitary 
Commission, 

plus penalty and interest accrued thereon, 

which constitutes the aggregate of the unpaid 
county, state, park and planning and special 
area taxes for the year 1942, 
plus penalty and interest accrued thereon 

which constitutes the unpaid assessments of 
the Washington Suburban Sanitary Commis¬ 
sion for the year 1942, „ 

plus penalty and interest accrued thereon, 

which constitutes the annual installments for 
the years 1943 and 1944 for the Washington 
Suburban Sanitary Commission, 


$10,482.16 
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together with the costs of this action and such further re¬ 
lief as the Court may deem appropriate. 

Edward M. Curran 
United States Attorney 
for the District of Columbia 

Daniel B. Maher, 

Asst. U. S. Dist. Atty. 

67 (Copy) 

Exhibit A 

PROPERTY PURCHASE CONTRACT 
We the undersigned. 

(If a corporation, partnership, firm, single person 
married person, or otherwise, please insert) 
hereby agree to sell and convey by deed of General War¬ 
ranty to the United States of America, fee simple title to 
the following described property located in the 19th Elec¬ 
tion District of Prince George’s Co., Maryland, described 
as follows:—All that tract of land bounded on the East by 
the Baltimore & Ohio R.R. right of way; on the South by 
Riverdale Park subdivision; on the West by the Baltimore- 
Washington Boulevard; and on the North by Calvert Hills 
subdivision, formerly known as Ramona; including the re¬ 
versionary interest in and to the land contained in the right 
of way of the Electric Railway, running through said prop¬ 
erty. Being the unsold portion of the tract of land know*n 
as “MacAlpine”.—for the sum of seventy-eight thousand 
eight hundred and fifty dollars ($78,850.00), all cash, as 
soon as an abstract and certificate of title to said property 
can be obtained from a title company acceptable to the 
United States showing the title to be good and marketable 
and free from all encumbrances and liens; all expenses of 
the examination of title, preparation and recording of deed 
to the United States, to be paid by the United States; all 
taxes, water taxes, special assessments to date of transfer, 
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whether levied or not, all revenue stamps and notary fees 
to be paid by the owner; title to be good, free from all 
encumbrances and liens, and possession surrendered at date 
of transfer, and adjustment of rents on any existing leases 
to be made to that date. 

This property is subject to the following leases (list any 
leases on this property, showing duration of lease, whether 
renewable, and if so, for what period or periods, and annual 
rental): None. 

•[Deed to contain restriction against use and occupancy 
by, or sale to, person or persons of negro blood.] 

Subject to approval of Court as to sale of trust estate. 
Witness our hands and seals this 30th day of April, 1942. 

Richard C. M. Calvert (Seal) Richard C. M. Calvert (Seal) 
Geo. H. Calvert Jr. (Seal) Zoe Davis Calvert, (Seal) 
C. Baltimore Calvert (Seal) his wife 

Trustees Estate of 
Chas. B. Calvert 

C. B. Calvert Carey (Seal) Geo. H. Calvert, Jr. (Seal) 
Widower Cornelia R. Calvert (Seal) 

W. Gibson Carey Jr. (Seal) his wife 

Eleanor Towne Carey (Seal) C. Baltimore Calvert (Seal) 
his wife Mary M. Calvert (Seal) 

Geo. H. Calvert Jr. his wife 

W itness as to all except Geo. H. Calvert, Jr., tr., and Geo. 
If. Calvert Jr. and Cornelia R. Calvert, Accepted 
Arthur B. Walker 

Witness as to Geo. H. Calvert, Jr., tr., The Alley Dwell¬ 
ing Authority and Geo. H. Calvert, Jr. and Cornelia R. 
Calvert. 

By John Ihlder 
Executive Officer 

Recommended for approval: 

Walter P. Hudgins 
Land Acquisition Officer 

•***•*#*•# 


* Material enclosed in brackets struck out in transcript copy. 
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6S Filed Jun 20 1945 

Answer of Defendants, The District Title Insurance Com¬ 
pany, The Lawyers Title Insurance Company, and The 
Washington Title Insurance Company 

Count I 


1. The allegations of said paragraph are admitted. 

2. Defendants admit that George H. Calvert, Jr., and 
C. Baltimore Calvert, as Trustee of the estate of Charles 
B. Calvert, deceased, and others, entered into a contract 
with the United States for the sale of the land described 
in Exhibit “A”. They believe the copy attached to the 
complaint is a true copy, but for greater certainty refer to 
the original thereof. The remaining allegations of said 

paragraph are denied. 

(>9 3. The allegations of said paragraph are admitted. 

4. Defendants admit that plaintiff entered into 
possession, but are without knowledge or information suf¬ 
ficient to form a belief as to the remaining allegations of 
said paragraph. 

5. The allegations of said paragraph are denied. 

6. The allegations of said paragraph are denied. 

7. The allegations of said paragraph are denied. 

8. The allegations of said paragraph are denied. 

9. The allegations of said paragraph are denied. 

10. The allegations of said paragraph are denied. 

Count II 

Defendants adopt and reassert their answer to each and 
all of the paragraphs of Count I. 

11. The allegations of said paragraph are admitted. 

12. The allegations of said paragraph are admitted. 

13. The allegations of said paragraph are admitted. 

14. The allegations of said paragraph are believed to be 
true, but for greater certainty as to the language of the 
certificate, these defendants refer to the original thereof 
issued to said plaintiff. 


i 


I 

! 

i 


i 
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15. These defendants have no knowledge or information 
sufficient to form a belief as to the allegations of said para¬ 
graph and, therefore, deny the same. 

16. The allegations of said paragraph are denied. 

17. These defendants are advised that the allegations of 
said paragraph are conclusions to which they are not re¬ 
quired to make answer. 

Count III 

These defendants adopt and reiterate the allegations of 
their answer to paragraphs 1 to 17 inclusive. 

18. The allegations of said paragraph are denied. 
70 Further answering said paragraph these defen¬ 
dants say they are informed and believe and, there¬ 
fore, state that the instructions given by the plaintiff to 
these defendants were contained in a letter dated July 1, 
1942, a true copy of which is hereto annexed marked Ex¬ 
hibit A and made part hereof, and these instructions were 
carried out. 

19. The allegations of said paragraph are denied. 

20. The allegations of said paragraph are denied. 

21. The allegations of said paragraph are denied. 

Brandenburg & Brandenburg 
By Louis M. Denit 

Attorneys for Defendants, The District 
Title Insurance Company, The Lawyers 
Title Insurance Company and the Wash¬ 
ington Title Insurance Company, 

719 15th Street, N. W. 

I hereby certify that a copy of the foregoing answer was 
served by mail this 20th day of June, A. D., 1945, addressed 
to Edward M. Curran, Esquire, United States Attorney for 
the District of Columbia, Washington, D. C. 

Louis M. Denit 
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71 Filed Jun 20 1945 

Exhibit A 

Copy 

THE ALLEY DWELLING AUTHORITY FOR THE 
DISTRICT OF COLUMBIA 
WASHINGTON, D. C. 

July 1, 1942 

District, Lawyers and Washington Title 
Insurance Companies 
1413 Eye Street, N. W., 

Washington, D. C. 

Re: Case No. Md-11241, Calvert site 
Gentlemen: 

I am enclosing herewith a United States government 
check in the sum of $78,850.00, payable to Richard C. M. 
Calvert, and others, for the purchase of land described in 
your certificate No. Md-11241. You are instructed to make 
settlement with the payees when the following conditions 
have been met: 

(1) the deed has been recorded and the title to the prop¬ 
erty in fee simple is vested in the United States of 
America; 

(2) all taxes and assessments, general or special, have 
been paid; 

(3) all water taxes have been paid; 

(4) it is our understanding that there are no tenants, or 
other occupants, on the land; if this is not the case, 
rents are to be adjusted as of the date of recordation 
of the deed, and the lease agreements delivered to 
the government. 

Our contract with the owners reads, “all expenses of the 
examination of title, preparation and recording of deed to 
the United States, to be paid by the United States; all taxes, 
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water taxes, special assessments to date of transfer, whether 
levied or not, all revenue stamps and notary fees to be paid 
by the owner # * Also you are advised that the gov¬ 
ernment is not permitted to pay settlement fees. 

Please prepare your final certificate of title and forward 
to this office, with certificate of taxes in the event your cer¬ 
tificate of title does not cover this point. I am enclosing a 
voucher in blank for you to fill in and execute in payment of 
your services. 

Very truly yours, 

/s/ Omar T. Burleson 

Acting General Counsel 

Enclosures. 

• *•••••*•• 

72 Filed Jun 20 1945 

Answer of Defendants, George H. Calvert, Jr., Cornelia R. 
Calvert, C. Baltimore Calvert, as Trustee of the Estate 
of Charles B. Calvert, Deceased, and Mary M. Calvert 

Count I 

1. The allegations of said paragraph are admitted. 

2. Defendants admit that they, together with Richard C. 
M. Calvert, Zoe Davis Calvert, C. B. Calvert Carey, 
W. Gibson Carey, Jr., and Eleanor Towne Carey, entered 
into a contract with the United States for the sale of cer¬ 
tain land therein described, as in said paragraph alleged. 
They believe the copy attached to the complaint as Exhibit 
A is a true copy of said contract, but for greater certainty 
refer to the original thereof. The remaining allegations of 

said paragraph are denied. 

73 3. The allegations of said paragraph are admitted. 
4. Defendants admit that plaintiff entered into 

possession, but are without knowledge or information suf¬ 
ficient to form a belief as to the remaining allegations of 
said paragraph. 


16 


5. The allegations of said paragraph are denied. 

6. The allegations of said paragraph are denied. 

7. The allegations of said paragraph are denied. 

8. The allegations of said paragraph are denied. 

9. The allegations of said paragraph are denied. 

10. The allegations of said paragraph are denied. 

Count II 

Defendants adopt and reassert their answer to each and 
all of the paragraphs of Count I. 

11. The allegations of said paragraph are admitted. 

12. The allegations of said paragraph are admitted. 

13. On information and belief, the allegations of said 
paragraph are admitted. 

14. Upon information and belief, the allegations of said 
paragraph are admitted. 

15. These defendants have no knowledge or information 
sufficient to form a belief as to the allegations of said para¬ 
graph and, therefore, deny the same. 

16. The allegations of said paragraph are denied. 

17. These defendants are advised that the allegations of 
said paragraph are conclusions to which they are not re¬ 
quired to make answer. 


Count III 

These defendants adopt and reiterate the allegations of 
their answer to paragraphs 1 to 17 inclusive. 

74 18. The allegations of said paragraph are denied. 

Further answering said paragraph, these defen¬ 
dants say they are informed and believe and, therefore, 
state that the instructions given by the plaintiff to the 
defendants, Title Companies, were contained in a letter to 
said Title Companies dated July 1, 1942, a true copy of 
which is hereto annexed marked Exhibit A and made part 
hereof. 

19. The allegations of said paragraph are denied. 
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20. The allegations of said paragraph are denied. 

21. The allegations of said paragraph are denied. 

Brandenburg & Brandenburg 
By Louis M. Denit, 

Attorneys for Defendants, George II. 
Calvert, Jr., Cornelia R. Calvert, 
C. Baltimore Calvert, as Trustee of 
the Estate of Charles C. Calvert, 
deceased, and Mary M. Calvert 
719 15th Street, N. W. 

75 Copy 

Exhibit A 

r 

THE ALLEY DWELLING AUTHORITY FOR THE 
DISTRICT OF COLUMBIA 
WASHINGTON, D. C. 

July 1,1942 

District, Lawyers and Washington Title 
Insurance Companies 
1413 Eye Street, N. W., 

Washington, D. C. 

Re: Case No. Md-11241, Calvert site 

Gentlemen: 

I am enclosing herewith a United States government 
check in the sum of $78,850.00, payable to Richard C. M. 
Calvert, and others, for the purchase of land described in 
your certificate No. Md-11241. You are instructed to make 
settlement with the payees when the following conditions 
have been met: 

(1) the deed has been recorded and the title to the prop¬ 
erty in fee simple is vested in the United States of 
America; 
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(2) all taxes and assessments, general or special, have 
been paid; 

(3) all water taxes have been paid; 

(4) it is our understanding that there are no tenants, or 
other occupants, on the land; if this is not the case, 
rents are to be adjusted as of the date of recordation 
of the deed, and the lease agreement delivered to 
the government. 

Our contract with the owners reads, “all expenses of the 
examination of title, preparation and recording of deed to 
the United States, to be paid by the United States; all taxes, 
water taxes, special assessments to date of transfer, whether 
levied or not, all revenue stamps and notary fees to be paid 
by the owner * * #, \ Also you are advised that the gov¬ 
ernment is not permitted to pay settlement fees. 

Please prepare your final certificate of title and forward 
to this office, with certificate of taxes in the event your cer¬ 
tificate of title does not cover this point. I am enclosing a 
voucher in blank for you to fill in and execute in payment 
of your services. 

Very truly yours, 


Enclosures. 


/s/ Omar T. Burleson 

Acting General Counsel 


• •••••••*• 
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Filed Nov 27 1946 


Pretrial Proceedings 

Statement of Nature of Case: 


This is an action in which the United States, as plaintiff, 
seeks to recover damages from the defendants, Calvert, for 
the alleged breach of a contract for the sale of certain real 
estate situate in Prince Georges County, Maryland, and to 
recover damages from the defendant, Title Insurance Com¬ 
panies for the alleged breach by them of specific instruc- 
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tions set forth in Exhibit A attached to the Answers in this 
Cause and, further, for the alleged negligence of said defen¬ 
dant Title Ins. Companies for their negligence in failing to 
bring to the attention of the plaintiff outstanding indebted¬ 
ness which constitutes a lien against the property involved 
in the litigation as a result of the assessment by the Wash¬ 
ington Suburban Sanitary Commission of the front foot 
benefit charge authorized by the laws of the State of Mary¬ 
land, and also, for the failure to bring to the attention of 
the United States the fact that only half of the 1942 state, 
county, park and planning taxes levied for that year had 
been paid by the vendor. 

The defendants assert that the indebtedness resulting 
from the action of the Washington Suburban Sanitary Com¬ 
mission is not a lien upon the property which the United 
States is required to pay, and therefore, there was no 
breach of the contract of sale by the vendors in not paying 
such indebtedness and no negligence on the part of the de¬ 
fendant, Title Ins. Companies in bringing such indebted¬ 
ness to the attention of the United States; stated somewhat 
differently the position of the defendant is: First, 
77 the charge of the Washington Suburban Sanitary 
Commission is an annual service charge which was 
paid through the date when the United States acquired title 
and, Second, that the United States, has not been required 
to pay any service charge to Commission with the result 
that it is in no position to complain. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed bv the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

It is stipulated that the following may be received in evi¬ 
dence without formal proof. 

The purchase contract attached to complaint as Ex¬ 
hibit A. 
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Letter of instructions as Exhibit A attached to the An¬ 
swers. 

Note of the tax sale attached to an affidavit in support of 
the motion for Summary Judgment and marked Exhibit A. 

Letter of Washington Suburban Sanitary Commission, 
dated Sept. 27,1946, initialled by the Pretrial Court. 

Tax receipt initialled by the Pretrial Court, copy of letter 
from Washington Suburban Sanitary Commission, dated 
May 21, 1946, initialled by the Pretrial Court. 

It is further stipulated that the defendants shall furnish 
to counsel for the government a statement showing all dis¬ 
bursement made in regard to the sale herein involved to 
the United States. 

Dated November 27, 1946 

Jas. W. Morris 
Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

William H. Vf.eder, Atty U. S. Dept, of Justice 
Attorney for Plaintiff. 

Brandenburg & Brandenburg 
Attorney for Defendant. 

«••••••••• 

7S Filed May 7 1947 

Memo 

My findings and conclusions wdll be in favor of plaintiff, 
except as to taxes and assessments of $431.43, claimed in 
paragraph 7 of complaint, which I understand were paid 
by the title companies. 

May 7th, 1947. ' 

James M. Proctor 
Justice. 

*••••••••• 






21 


79 Filed July 11 1947 

Findings of Fact and Conclusions of Law 

Upon the testimony and evidence adduced at the trial of 
the above-entitled cause, the Court makes the following find¬ 
ings of fact and conclusions of law. 

FINDINGS OF FACT 

1. The defendants George H. Calvert, Jr., Cornelia K. 
Calvert, C. Baltimore Calvert, and Mary M. Calvert, here¬ 
after referred to as defendant-vendors, by an agreement 
dated April 30, 1942, contracted to convey to the United 
States of America in consideration of the payment of $78,- 
850.00, title to the lands involved in this litigation, cove¬ 
nanting that title to said lands would be marketable, 

80 free and clear of all liens and encumbrances, and to 
pay “ # * * all taxes, water taxes, special assessments 

to the date of transfer, whether levied or not * * V’ 

2. The United States of America pursuant to the afore¬ 
said contract paid to the said defendant-vendors the sum 
of $78,850.00 and the defendant-vendors conveyed to the 
United States of America the lands in question by a deed 
of general warranty dated the 20th day of May, 1942, re¬ 
corded in Liber No. 652 at Folio 446 of the Land Records 
for the County of Prince Georges, State of Maryland. Upon 
conveyance of that property the United States went into 
possession of it and constructed on the lands a housing 
project which it is maintaining at the present time. 

3. Those lands are situated within the boundaries of the 
Washington Suburban Sanitary Commission, a public cor¬ 
poration organized and existing pursuant to the laws of the 
State of Maryland. At the time of the conveyance of said 
lands to the United States they were subject to the lien of 
the Washington Suburban Sanitary Commission which arose 
from the levy by that agency of assessments to discharge 
the costs of constructing the water and sewerage system 
serving the lands in question. The defendant-vendors failed 


to pay to the Washington Suburban Sanitary Commission 
the sum which that agency had levied against the property. 

4. The District Title Insurance Company, The Lawyers 
Title Insurance Company, The Washington Title Insurance 
Company are corporations established and doing business 
pursuant to the laws of the District of Columbia and are 
hereafter referred to as The Title Insurance Companies. 
Among other things The Title Insurance Companies are 
engaged in the business of investigating titles to real estate 
in Prince Georges County, Maryland, and of certifying on 

the basis of their search of the records as to the 
81 status of land titles in the county in question. The 

Title Insurance Companies are likewise engaged in 
business of closing transactions involving the sale and ac¬ 
quisition of real property. The United States of America 
employed The Title Insurance Companies to prepare a cer¬ 
tificate of title respecting the lands here involved. Pursu¬ 
ant to that employment The Title Insurance Companies re¬ 
ported to the United States that the title to the lands was in 
the defendant-vendors. 

5. By a letter dated July 1, 1942, the United States of 
America forwarded to The Title Insurance Companies a 
check in the sum of $78,850.00 payable to the defendant-ven¬ 
dors, instructing The Title Insurance Companies to make 
payment to the defendant-vendors of the purchase price of 
the lands subject to the conditions, among others, “that all 
taxes and assessments general or special have been paid” 
and that, “all water taxes have been paid.” Special refer¬ 
ence was made in the letter transmitting the aforesaid check 
representing the purchase price of the lands that the defen¬ 
dant-vendors were obliged to pay all taxes, water taxes, spe¬ 
cial assessments to the date of transfer whether levied or 
not. The Title Insurance Companies received the letter of 
July 1, 1942, together with the check for the purchase price 
of the lands and paid the full amount of the purchase price 
over to the defendant-vendors and accepted on behalf of 
the United States delivery of the deed to the lands. In 
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direct violation of tbe instructions of the United States of 
America as set forth in the letter of July 1, 1942, The Title 
Insurance Companies did not require the defendant-vendors 
to pay the amount of the assessments of the Washington 
Suburban Sanitary Commission which were outstanding 
against the lands. Neither did they withhold from the pur¬ 
chase price an amount sufficient to pay the outstanding as¬ 
sessments. Thereafter The Title Insurance Companies is¬ 
sued their final certificate of title disclosing that the title to 
the lands in question was in the United States of America 
and that all taxes and assessments against the lands had 
been paid to the date of transfer of the title. 

S2 6 . Subsequent to the payment of the purchase 
price the County of Prince Georges, State of Mary¬ 
land, as agent for the Washington Suburban Sanitary Com¬ 
mission issued notices of tax sale advising the United 
States of America that the lands here involved were to be 
sold for the purpose of discharging the yearly installments 
of the obligation outstanding against the lands as the result 
of the levy of assessments by the Washington Suburban 
Sanitary Commission. 

7. The amount of the assessment owing to the Washing¬ 
ton Suburban Sanitary Commission against the lands is 
$S,789.29. 

CONCLUSIONS OF LAW 

1. That this Court has jurisdiction of the cause. 

2. That the defendant-vendors were obliged to pay in full 
the amount of the assessments of the Washington Suburban 
Sanitary Commission as a result of their contract of April 
30, 1942, and their failure to do so constituted a breach of 
that contract whereby they incurred liability to the United 
States of America for the full amount of the assessments 
levied by the Washington Suburban Sanitary Commission. 

3. That The Title Insurance Companies were the agents 
of the United States of America to deliver the check for 
the purchase price of the lands pursuant to the express in¬ 
structions of the United States of America. 
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4. That The Title Insurance Companies by failing to re¬ 
quire the defendant-vendors to discharge the amount of the 
assessment outstanding against the lands violated the ex¬ 
press instructions of the United States of America. In so 
doing The Title Insurance Companies incurred liability to 
the United States for the full amount of the assessment 
levied by the Washington Suburban Sanitary Commission. 

5. That The Title Insurance Companies breached their 
contract to the United States of America to investigate and 

to report the status of the title to the lands in ques- 
S.‘» tion by failing to bring to the attention of the United 
States of America the existence of the outstanding 
lien of the Washington Suburban Sanitary Commission. 
By breaching their contract to properly investigate and to 
report The Title Insurance Companies incurred liability 
to the United States of America for the full amount of the 
assessments levied by the Washington Suburban Sanitary 
Commission. 

(j. That the assessments levied by the Washington Sub¬ 
urban Sanitary Commission constitute a lien upon the lands 
involved in the litigation in the amount of $8,789.29, and the 
defendant-vendors and the Title Insurance Companies are 
liable to the United States of America in that amount as a 
result of the breach of their contracts to which reference 
has been made. 

James M. Proctor 
Justice 

July 10, 1947 

Seen: Brandenburg & Brandenburg 
Louis M. Denit 
A ttys for Defendants. 

****•*#*»• 

84 Filed Jul 11 1947 

Final Decree 

The above-entitled cause came on for trial in open court, 
and, thereupon, the Court having heard the evidence therein 
and having entered its findings of fact and conclusions of 


j 

> 
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law herewith, it is, by the Court this 11th day of July, 1947: 

Adjudged and Decreed that the United States of America, 
plaintiff, do have and recover of and from the defendants 
the sum of $8,789.29 and costs of this action and have exe¬ 
cution therefor. 

James M. Proctor 
Justice 

• ••••••ft** 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

2 PROCEEDINGS 

The Deputy Clerk: The case of United States vs. Dis¬ 
trict Title Insurance Company et al. 

Mr. Veeder: This case, Your Honor, is one involving a 
breach of contract for the purchase of real property. That 
contract was entered into on April 30, 1942, by George H. 
Calvert, Jr., and others, who are named defendants, and 
the United States of America. The land in question is situ¬ 
ated in Prince George’s County, Maryland. 

In the contract of purchase it was stipulated that the 
United States would pay to George H. Calvert, Jr., $78,800 
for the land. It was covenanted in that contract by Mr. 
Calvert that he would convey the land free and clear of all 
encumbrances and liens and would pay all taxes, water 
taxes, and special assesssments to the date of transfer, 
whether levied or not. 

Subsequent to that date—subsequent to the date when 
the deed was vested in the United States—the Washington 
Suburban Sanitary Commission, through the County Trea¬ 
surer of Prince George’s County, advised the United States 
that there was an outstanding obligation and threat- 

3 ened to sell the property if it was not paid. The 
amount of that obligation is $8,789.29. 

The issues in this case have been specifically defined in a 
pretrial conference. They are: One, that the charge of 
the Washington Suburban Sanitary Commission, to which 
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reference has been made, is an annual charge which was 
paid through the date when the United States acquired the 
title, and that the United States has not been required to 
pay any service charge to the commission, with the result 
that it is not in a position to complain. Now, those are the 
primary issues involved, and they were stipulated to before 
Judge Morris. 

We have joined in this action the Title Insurance Com¬ 
pany. We will endeavor to prove that the Title Insurance 
Company failed completely to fulfill its obligation to the 
United States. It had been employed to investigate the 
title and to certify to the United States the status of the 
title. In direct violation of the instructions of the United 
States, the Title Insurance Company delivered to George 
Calvert the purchase price of the land. It did not deduct 
this $8,900, which is the outstanding obligation of the Sub¬ 
urban Sanitary Commission. It is the contention of the 
United States in this case that by so doing, the Title Insur¬ 
ance Company has brought about the damage commensu¬ 
rate with the outstanding obligation. 

4 The Court: What does this arise from/ Some 

special benefit or assessment? 

Mr. Veeder: Yes, Your Honor. The lands are situated— 
and this matter has been stipulated and agreed to—the 
lands are situated within the Washington Suburban Sani¬ 
tary Commission. The Sanitary Commission services those 
areas, providing sewer and water. We had contracted, as I 
stated originally, that the vendors would pay all outstand¬ 
ing assessments. As I say, we now find that to remove the 
lien which is outstanding as a result of this situation we 
must pay $8,789. 

The Court: I see. 

Mr. Veeder: We will, in the course of the introducing 
of evidence, show that when the appraisal was made, it was 
based upon land that was free and clear of all encum¬ 
brances. So we have in effect paid to the vendors the value 
of these assessments. 
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Mr. Denit: If the Court please, this case really involves 
interpretation of the applicable law of the State of Mary¬ 
land and the application of what we consider to be funda¬ 
mental principles in the law of damages. 

This property, as counsel has stated, is located in Prince 
George’s County, and comes within an area of some 90-odd 
square miles which the Legislature of Maryland authorized 
to be serviced by the Washington Suburban Sanitary Com¬ 
mission with sewer and water. The legislation of 

5 Maryland dealing with the commission began in 1916. 
Since that time there have been amendments to the 

law, attention to which we will invite Your Honor as we go 
along. 

The original act authorized the commission to classify 
property in four groups: Agricultural, small acreage, in¬ 
dustrial or business, and subdivision property. For the 
purpose of raising the money necessary to provide those 
improvements, the legislature authorized the commission to 
issue bonds with a maturity date of 50 years and a maxi¬ 
mum rate of interest not to exceed 5 per cent. The bonds 
were to be paid by property owners through an annual 
levy, which would be handed by the commission to the 
county treasurer in each county and assessed as part of the 
annual tax against the property owner in accordance with 
a formula established by the act with respect to each one of 
the four different classes of property. 

In plain and, we think, unambiguous terms the statute 
authorizes only an annual levy. There are two instances, 
and only two instances, in which a property owner may ac¬ 
cumulate the entire charge levied against this property for 
the 50-year period, and they are these: No. 1: Within a 
year from the date when improvements are authorized and 
made, the property owner may pay to the commission a 
lump sum based upon a formula which the statute provides. 
Tn the case of subdivision property or business property, 
the owner may pay a lump sum at any time based 

6 upon a formula which is provided for by the statute. 
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The improvements in this case were made many 
years before the contract of sale. The water line was pro¬ 
vided for in 1926, and the sewer line in 1932. So obviously 
at the time of this sale in 1942 there was no right in the 
owners of the property to accumulate the charge which the 
commission might assess on an annual basis and pay it off. 
There was also no right in anybody in the State of Mary¬ 
land to receive payment for the accumulated charge, the 
limit of right and authority being to receive payment for 
the current or annual charge then on the tax books. 

Now, the Government of the United States proceeded in 
this case with full knowledge of the fact that property in 
these two counties was transferred in exact accordance with 
the way in which it is transferred in the District of Colum¬ 
bia ; namely, taxes are adjusted to the date of transfer, and 
the taxes are paid upon the certificate of the county trea¬ 
surer. The Government did not pay a dollar more for this 
property on the theory that it was going to get some exemp¬ 
tion from liability for a 50-year service charge. 

The Court: Then, it comes down to the fact that this 
suit is for the unpaid annual assessments for the future to 
be accumulated or anticipated in favor of the present 
owner? 

Mr. Denit: That is right. Now, there is involved in the 
case also this issue: 

7 At the time the United States acquired title, the 

county treasurer for Prince George’s County, in ac¬ 
cordance with authority vested in him by the Board of 
County Commissioners, adjusted the taxes payable to the 
county and distinguished county taxes from Suburban Sani¬ 
tary Commission charges—adjusted county taxes in ac¬ 
cordance with directions received from the county commis¬ 
sioners—and took the property oil the books from the date 
of sale as taxable property. The Suburban Sanitary Com¬ 
mission followed suit at the instance of the Government. 
So since 1942 the Government has not paid, nor is it being 
pressed to pay, one dollar in taxes, either to the county or 




29 


to the Suburban Sanitary Commission; apd as long as the 
Government holds title, it never will pay any taxes on this 
property, either county taxes or Suburban Sanitary Com¬ 
mission charges. 

Our position with respect to the Suburban Sanitary Com¬ 
mission charges is this: They are, by the statute which au¬ 
thorizes them, annual charges; and of necessity that is so, 
for the reason that the commission cannot collect one dollar 
from any taxpayer after the bonds for these improvements 
have been paid and discharged. The liability is extin¬ 
guished, and the obligation of the taxpayer is liquidated in 
accordance with the taxable value of property in the Sub¬ 
urban Sanitary Commission’s area, as certified by the 
Board of County Commissioners to the commission. It is 
identical with— 

8 The Court: It varies from year to year? 

Mr. Denit: It varies from year to year; it could be 

similar. 

The Court: It is not a front-foot assessment? 

Mr. Denit: The assessment is made on a front-foot basis 
in the beginning; but Your Honor can readily see, as in 
this very case we have an illustration, that this property 
was bought as acreage, the Government subdivided, and the 
property now has a different classification for taxation than 
it had before the Government acquired it. So it would be, 
as the community develops, population increases, and more 
taxable improvements are made— 

The Court: I know something about these things, hav¬ 
ing owned some real estate myself. It is assessed in a dif¬ 
ferent category according to the nature of land? 

Mr. Denit: That is right. 

The Court: Whether it is agricultural land or back land 
or subdivision land. 

Mr. Denit: Yes. As the property is subdivided and de¬ 
voted to more productive uses, with a resulting apprecia¬ 
tion in value, then, of course, the charge is spread lower. 
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Our position, then, is that the United States has not paid 
a dollar, cannot be required to pay a dollar, and is in no 
position to recover. 

Then, in the first place, as I indicated to Your 

9 Honor, the Government, settling this case, author¬ 
ized payment of this money, received the deed, and 

received the certificate of title, with knowledge of the prac¬ 
tice common in the community, to adjust taxes to the date of 
transfer. That was done. 

The Court: Very well. Will you put in your proof now, 
Mr. Veeder? 

Mr. Veeder: I offer in evidence— 

The Court: I suppose there will not be much technicality 
in getting this proof in? 

Mr. Denit: I hope not. 

Mr. Veeder: I think, Your Honor, that most of this has 
been stipulated to. 

The Court: Very well. 

Mr. Veeder: I ask to have marked for identification as 
Plaintiff’s Exhibit 1 the purchase contract entered into by 
George Calvert. 

(The purchase contract referred to was marked as Plain¬ 
tiff's Exhibit 1 for identification.) 

Mr. Veeder: This is the contract, Your Honor, on which 
the suit is being brought, and it specifically provides that 
the vendor will pay all taxes, water taxes, and special as¬ 
sessments to the date of transfer, whether levied or not at 
the time of transfer. Now, the responsibility to remove the 
assessments which had been levied at that time is 

10 clearly set forth in that contract. 

I next offer and request to have marked for iden¬ 
tification the deed from George H. Calvert to the United 
States. 

(Deed from George H. Calvert to the United States was 
marked as Plaintiff’s Exhibit 2 for identification.) 




31 


Mr. Veeder: I next ask to have marked for identifica¬ 
tion, as Plaintiff’s Exhibit 3, the tax sale certificate issued 
bv the County Treasurer of Prince George’s County, threat¬ 
ening to sell the land for the nonpayment of this assess¬ 
ment. 

Mr. Denit: Is it admitted that the property was not sold"? 

Mr. Veeder: Why, certainly. You cannot sell property 
of the United States, which is tax-exempt. I may say this: 
This lias been stipulated to by you and agreed to without 
further proof. 

Mr. Denit: Certainly; we agree that you do not have to 
prove it. 

The Court: He is not questioning the authenticity of 
the paper, I understand. 

(Tax sale certificate issued by County Treasurer of 
Prince George’s County was marked as Plaintiff’s Exhibit 
3 for identification.) 

Mr. Veeder: Next I ask to have marked for iden- 
11 tification, as Plaintiff’s Exhibit 4, the letter from J. 

Darby Bowman, secretary of the Washington Subur¬ 
ban Sanitary Commission, dated May 21, 1943, in which he 
advises that this property is subject to the outstanding obli¬ 
gation of $8,789.29, and that it could be redeemed only upon 
payment of that sum. 

(Letter of May 21, 1943, from J. Darby Bowman was 
marked as Plaintiff’s Exhibit 4 for identification.) 

Mr. Veeder: I next ask to have marked for identifica¬ 
tion, as Plaintiff’s Exhibit 5, a letter of Omar T. Burleson, 
acting general counsel, to the Washington-District-Lawyers 
Title Insurance Company. It is from the National Capital 
Housing Authority to the District Title Insurance Com¬ 
pany, directing the Title Insurance Company to close this 
transaction and calling specifically to the attention of the 
District Title Insurance Company the fact that it was ob¬ 
liged to require the owner to pay the taxes and assessments 
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that Mr. Bowman, secretary of the Washington Suburban 
Sanitary Commission, advised had not been paid. 

(Letter of Omar T. Burleson was marked as Plaintiff’s 
Exhibit 5 for identification.) 

Mr. Denit: I do not wish to object captiously, but I do 
not think counsel, in making an offer, should at the same 
time argue his case each time as an exhibit is entered. The 
exhibit ought to speak for itself or be read to the Court. 

Mr. Veeder: In view of counsel’s statement, which 

12 was rather elaborate and went far beyond the stipu¬ 
lation— 

The Court: Now, gentlemen, I will be indulgent to both 
sides. 

Mr. Veeder: Thank you, Your Honor. 

Next I ask to have marked for identification a certificate 
of title issued by the District Title Insurance Company. 

(Certificate of title issued by District Title Insurance 
Company was marked as Plaintiff’s Exhibit 6 for identi¬ 
fication.) 

#•*•***#** 

R. Ernest Smith 

#*«•«••#•* 

Direct Examination 
By Mr. Veeder: 

Q. Will you state your name, please? A. R. Ernest 
Smith. 

Q. Where do you live? A. Upper Marlboro, Maryland. 
Q. What is your employment? A. I am County Trea¬ 
surer of Prince George’s County. 

Q. How long have you been employed in that office, 

13 Mr. Smith? A. Since 1904 with the exception of 
four years. 

Q. Would you describe your duties in that office? A. 
Well, I am collector of state and county taxes, and also 
Sanitary taxes, Park and Planning taxes, metropolitan— 
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I mean everything for the metropolitan area—special areas 
that the county commissioners have set forth. I collect 
taxes for Prince George’s County. 

Q. You maintain tax records for that county? A. I do. 

Q. They are under your direct supervision and main¬ 
tained under your direct supervision? A. Yes. 

Q. They are in your custody at the present time; is that 
correct? A. That is so. 

Q. I show you Plaintiff’s Exhibit 3 and ask you to ex¬ 
plain to the Court the circumstances pursuant to which you 
issued the notice of tax sale to the United States. That is 
a photostat. A. Yes. I sent this out in the form of a tax 
notice to every taxpayer in the county which was delinquent 
on the 8th day of January, 1944. 

Q. On whose behalf did you submit that, Mr. Smith? A. 

Under this law, Section 76 of Chapter 761 of the 
14 Acts of the General Assembly of Maryland, 1943. 

I am required under the law to advertise—to send 
this notice, first, to all taxpayers who are delinquent. 

Q. Would you state what taxes were delinquent on your 
records at that time? A. It shows here—Do you want me 
to read this? 

Q. Would you just read the taxes which were delinquent 
on January 1,1943? A. It was billed against United States 
of America, five acres of land and d5V4 acres of land in the 
Nineteenth District of Prince George’s County, only for the 
front foot benefit charge. That is the charge put on the 
treasurer’s book by the Washington Suburban Sanitary 
Commission—to collect the front foot benefit charge 
amounting to $472.82. 

Q. That was the annual charge for what year? A. That 
was for the year 1943. 

Q. Did you issue any tax sales certificates subsequent to 
that time, Mr. Smith, to the United States for this prop¬ 
erty? A. Let me understand what you mean. 

The Court: Are you speaking of a certificate or a no¬ 
tice? 

Mr. Veeder: No, of a tax sale. 


34 


By Mr. Veeder: 

Q. Did you issue any subsequent to that time? A. 

15 Well, let me explain myself. This was a new law 
that went into effect December 31, 1943, in which the 

Treasurers throughout the State of Maryland—County 
Treasurers of the State of Maryland—were required to ad¬ 
vertise all this property which was delinquent, and it gave 
the Treasurer a very little bit of time in which to get these 
notices out to the people, and I couldn’t get the notice in 
time because the law required 60 days notice before the 
date of sale, which in Prince George’s County was the first 
Monday in March, 1943. 

Q. That was issued because of delinquent taxes; is that 
the case? A. Yes. 

Q. Delinquent taxes to the Suburban Sanitary Commis¬ 
sion? A. Let me finish my story, and I will bring it down 
to date. 

So I took the matter to the Attornev General of the State 
of Maryland, and he told me I had the right to postpone 
collection of 1943 taxes until another year; but in the mean¬ 
time a session of the legislature was called by Governor 
O’Conor, in which there were some war measurers had to 
be enacted, and during the time of that legislature, or that 
session of the legislature, they passed another act and 
amended this law in regard to the sale of property and au¬ 
thorized or commanded, or something—authorized the 
Treasurer to sell all taxes for 1943 which were in 

16 default before the first day of October, 1944. 

Of course, that postponed the sale of March—I 
don’t know whether March 3, 4, or 5—the first Monday in 
March; and after that act of the special session I made up 
a list of properties, and among them was this piece of the 
Government property that was included in that list to be 
advertised. The sale took place on the 11th day of Sep¬ 
tember, 1944. 

In the meantime—Do you want me to continue on, now? 

Q. T think you have covered the subject I wanted to raise. 
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A. I wouldn't say we had made the sale of all delinquent 
1943 taxes on September 11, 1944—all 1943 taxes. 

Q. 1 would like to have you state to the Court what your 
record discloses with respect to the taxes for the year 1942 
for the properties here involved, the properties for which 
you sent out that tax sale certificate. A. This is the 1942 
year ? 

Q. Yes. I ask you to read into the record what is dis¬ 
closed on your tax records for the properties in question. 
Would you state the amount of taxes disclosed by your 
records outstanding against the lands here involved on Jan¬ 
uary 1, 1942? A. This land was assessed for $46,825. Do 
you want me to read names? 

Q. Yes, sir. Would you read each item on this? 
17 A. Do you want me to read this? The property was 
assessed or charged against Richard C. M. Calvert, 
George H. Calvert, Jr., and Charles V. Calvert, Jr.; and 
the bill was sent to Charles V. Calvert at 2122 California 
Street, Northwest, Washington, D. C. 

Here is a description of the property: Eight acres op¬ 
posite University Park was assessed for $12,000; 55*4 acres 
assessed for $27,625; improvements on it were $7,200; mak¬ 
ing a total assessment of $46,825. 

This is the amount of taxes placed against it: County 
taxes, $632.14; State taxes, $65.56; Sanitary taxes—that 
is not the- front foot—Sanitary taxes were $32.78; Park 
and Planning taxes were $14.05; the front foot benefit 
charge was $111.24; and the metropolitan area taxes were 
$7.03. 

Q. Now, would you read into the record the amount that 
was paid for the year 1942 as distinguished from the 
amount that appeared on your record on January 1, 1942? 
A. The amount paid on July 9, 1942: County taxes were 
$316.10; State taxes were $32.78; Sanitary taxes were 
$16.39; Park and Planning taxes, $7.02; front foot benefit 
charge, $55.62; and the metropolitan area tax was $3.52. 

Q. You stated in your comments that there was a dis¬ 
tinguishing factor between the Sanitary tax and the front 
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foot benefit charge. Now, would you please explain to the 
Court the character of this tax—Sanitary—front 
IS foot benefit charge levied by the Sanitary Commis¬ 
sion—and the other tax? A. Well, when the Wash¬ 
ington Suburban Sanitary Commission was created, I think 
it was about 1916, and it embraced area around the Dis¬ 
trict of Columbia, and the commission set forth anywhere 
from a cent and a half at the beginning on up to—at this 
time I think it is eight cents—a tax for the purpose, I think 
—I am not certain—for the payment of the salaries and ex¬ 
penses of the Sanitary Commission. That was the Sani- 
tary tax. 

By the Court: 

(,). A general charge? A. Yes. But in 1928 the Sanitary 
Commission commenced to lay pipes, and they put it on 
the Treasurer to collect it. They tried to collect it them¬ 
selves, but they wasn’t—weren’t able to collect it, so they 
had an act of the legislature whereby the front foot benefit 
charge was passed. They borrowed money to lay down 
those pipes, but they imposed it on the Treasurer’s office, 
and we collect it as a front foot benefit charge. 

Bv Mr. Veeder: 

Q. As distinguished from the other tax? A. From this 
eight-cent tax. 

Mr. Veeder: Thank you. That is all. 

19 Cross Examination 
By Mr. Denit: 

Q. Mr. Smith, counsel asked you about the tax that was 
levied for 1942 against this property, the details of which 
you read from the record of your office. I show you a re¬ 
ceipt and ask you if you can identify it. A. Yes, sir; that 
is a receipt issued from my office. At that time Mr. 
McNamee was the Treasurer—in 1942. This is a duplicate 
receipt issued from my office, and I was Treasurer at the 
time that the duplicate receipt was issued. 
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It says: “Duplicate receipt. R. E. Smith, Treasurer”; 
initialed by one of my clerks, Mrs. Cora Norcross, and 
marked “paid” by the District Title Company. 

Mr. Denit: I will ask that this be marked for identifica¬ 
tion as Defendants’ Exhibit 1. 

(Duplicate receipt referred to was marked as Defen¬ 
dants’ Exhibit 1 for identification.) 

By Mr. Denit: 

Q. Did you have anything to do with the issuance of this 
receipt? A. At the request of the District Title Company, 
I think. 

Q. Do you know what was the occasion for the request 
for this receipt? A.. I have a poor memory; I don’t 
recollect. 

20 Q. I call your attention to the fact that the receipt 
is for a total tax of $431.43. It purports to be for 
the same items of taxation as you have read from the record. 
Will you tell us how it happens that the receipt is for 
$431.43 rather than for the larger aggregate sum that you 
read from the record? A. This is the only amount that 
was paid. I couldn’t issue a duplicate receipt for something 
that wasn’t paid. 

Q. Exactly. Do you know why only that amount was paid 
rather than the larger sum? A. Well, the County Commis¬ 
sioners through their different clerks, supervisors, and as¬ 
sessors had authority to create insolvency on property, 
and, of course, I don’t know whether—the man who super¬ 
vises assessment is dead—Mr. Baxter—I don’t know’—but 
there is here placed on my book an insolvency ticket, which 
cut this assessment down from $46,825 to $23,415 and made 
an insolvency of $23,410. 

Q. Let me ask you: Does “insolvency” as you use it 
here simply indicate property you should not collect taxes 
from rather than the financial condition of the owner of 
the property? 

Mr. Veeder: I object to that, Your Honor. 
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The Court: It does not make any difference. I suppose 
it has special significance. 

The Witness: Well, whenever the duly constituted 

21 owners mark this on my books as “insolvent,” I can¬ 
cel it. 

By Mr. Denit: 

Q. In other words, it means property on which you are 
not to collect the tax? A. I am not to collect the tax. In 
other words, I am charged with this $46,S25; and when the 
audit is made by the County Auditor and the State Auditor, 
I am given credit for this insolvency for $23,410. 

Q. You mean you are charged with the tax on twenty-odd 
thousand rather than on forty-odd thousand? A. Yes, at 
various rates—county rate and state rate. 

Q. Do you have in your possession any written instruc¬ 
tions to mark this property “insolvent”? A. I have. 

Q. Will you produce it? A. (The witness handed a paper 
to Mr. Denit.) 

Mr. Denit: I ask that this be marked as Defendants’ 
Exhibit 2 for identification. 

(Evidence of authority to mark property “insolvent” 
was marked as Defendants’ Exhibit 2 for identification.) 

By Mr. Denit: 

Q. I direct your attention to the fact that this evidence 
of authority is dated July 2, 1942. A. Yes. 

22 Q. Since July 2, 1942, has this property been car¬ 
ried by you as County Treasurer on your tax books 

as taxable against anybody? A. Well, against the individ¬ 
ual it is not on the books. It was taken out of Calvert’s 
name and placed on my book for 1943 by the Washington 
Suburban Sanitary Commission to collect the front foot 
benefit charge for the year 1943. 

Q. Let us stop there for just a moment. Did you collect 
that charge for 1943? A. No, sir. 

Q. Why not? A. Because I have a letter in my possession 
whereby T was directed to cancel the front foot benefit 
charge for the year 1943. 
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Q. From whom was that letter? A. The Washington 
Suburban Sanitary Commission, Mr. J. Darby Bowman, as 
secretary. 

Q. Will you produce that, please, sir? A. (The witness 
handed a paper to Mr. Denit.) 

Mr. Denit: I ask that this be marked as Defendants’ 
Exhibit 3 for identification. 

(Letter from Mr. J. Darby Bowman, Washington Subur¬ 
ban Sanitary Commission, was marked as Defendants’ Ex- 
hibit 3 for identification.) 

23 By Mr. Denit: 

Q. Is it a fact that the property was never sold for any 
taxes since 1942 ? A. No, sir. 

Q. Do you mean it has or has not? A. No, sir, it has not 
been sold. 

Q. It has never been sold? A. No, sir. 

Q. With respect to whether it is carried on the books as 
taxable against anybody, will you tell us whether it has 
been carried on the books as taxable against anybody since 
1944? A. No, sir. 

Q. The notice that you gave of intention to advertise for 
sale was— A. Let me clarify that answer. If it is still 
owned by the Government, it is not on the treasurer’s books, 
of course. I did not go over and look at the assessment 
books. 

Q. Then, is it a fact that since the date when the entry 
was made in vour tax books— A. 1942? 

Q. (continuing) of insolvency in 1942, no taxes have been 
collected by you either for the Suburban Sanitary Commis¬ 
sion or for the county? A. No. 

24 By the Court: 

Q. Have any been levied? A. Never have been levies. 

By Mr. Denit: 

Q. As of this date, if the title is still in the United States, 
there are no outstanding taxes against this property; is 
that correct? A. That is correct. 
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Mr. Veeder: I object to that. The witness surely is not 
qualified to testify as to whether there are outstanding 
taxes. 

The Court: Well, he is speaking of these records, Mr. 
Veeder. I understand. 

Mr. Veeder: If it is restricted to that, I have no objec¬ 
tion. 

The Court: That is the only way I am accepting it. 

By Mr. Denit: 

Q. Now, Mr. Smith, what was the practice in 1942 with 
respect to placing upon the records of the County Treasurer 
charges claimed by the Washington Suburban Sanitary 
Commission? A. After the County Commissioners’ books 
are made up—they call the County Commissioners’ books 
assessment books—then these books are made up as a dupli¬ 
cate of the assessment books. This is what we call levy 
books. This is the thing the Treasurer collects taxes from. 

The law requires the Washington Suburban Sani- 
25 tarv Commission to place upon this book the amount 
of front foot benefit charge due by every person in 
the county which they have charged against. 

Q. How often is that done ? A. Once a year. 

Q. Was that the charge that was placed upon the books 
in 1942, which you have read to the Court here? A. Yes, 
sir. 

Q. Then, as I understand you, in 1943 a similar charge 
was placed upon the books? A. Under the name of United 
States of America. 

Q. Since 1943 no charge has been placed on the books, 
so far as your records disclose? A. It has not. 

Mr. Denit: May it please the Court, I have a photostatic 
copy of this original letter 'which Mr. Smith has identified. 
May I have leave to substitute it? 

The Court: I would like to have Mr. Smith take these 
papers back, so that we will not be held responsible for them 

Mr. Denit: Would you mark that as Defendant’s Ex¬ 
hibit 3 for identification, please? 
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(Photostatic copy of Defendant’s Exhibit 3 for identifi¬ 
cation was also marked as Defendant’s Exhibit 3 for iden¬ 
tification.) 

26 By Mr. Denit: 

Q. Now, Mr. Smith, I am going to hand you back your 
original letter dated August, 1944, and will ask you whether 
or not you received any further instructions from the Wash¬ 
ington Suburban Sanitary Commission with respect to the 
elimination of the property about which we are inquiring 
from your books for the Suburban Sanitary Commission 
charge subsequently to August, 1944. A. I have to have a 
letter to refresh my mind; I can’t say yes or no. 

Q. Look at that photostatic copy. A. It seems to me that 
Mr. Veeder came down there. I tried to find a letter—this 
letter. I think it was this letter. 

Q. By “this” one, you mean dated August 2? A. August 
2. I wrote or called Mr. Bowman about this, and he sent me 
virtually what is a copy of the first letter. That was dated 
January 11, 1945. Mr. Bowman is secretary of the Wash¬ 
ington Suburban Sanitary Commission. 

Q. Is the letter dated January 11, 1945, what you think 
is confirmation of the August, 1944, letter? A. Yes, I think 
so—that is, dated in 1945. I think it is about the same thing. 

By Mr. Veeder: 

Q. Now, this letter here says: “Will you please 

27 strike the above charges from your books for the 
year 1944?” This was the taxation year 1943. In 

other words, you had them on your books for both 1943 and 
1944; is that correct? A. Well, now, Mr. Veeder, I guess I 
will have to qualify my statement. I did not look at the 
1944 book before I came up here. 

Q. Well, I think— A. You said you only wanted 1942. 

Q. That is all I was interested in. A. And this letter 
came in, and I looked at this 1943 assessment book. I 
thought you had no more use for it, and I didn’t look at the 
1944. 


Mr. Veeder: I object to the offer in evidence of this 
letter. 

The Court: I do not understand that counsel is offering 
it now; he is only identifying it. 

By Mr. Denit: 

Q. What I am trying to find out is: Did you on January 
11,1945, receive another letter from the Suburban Sanitary 
Commission directing you to strike from your books charges 
of the commission for the year 1944? A. As I told you, I 
have a very bad recollection, and if I didn’t look at the 
books, I couldn’t tell you yes or no. But that is a copy of 
a letter that I can’t swear that I got or did get or didn’t get. 

Q. In any event, you know that there have been no 

28 charges attempted to be collected since 1942 on this 
property? A. Not to my knowledge. 

Q. I want to ask you one further question about this ex¬ 
hibit 3. There is some handwriting at the bottom of the 
letter. Will you tell us whose handwriting that is? A. That 
is my handwriting. 

###••••••• 

Walter P. Hudgins 

*••••••••* 

Direct Examination 
Bv Mr. Veeder: 

29 Q. Please state your full name. A. Walter 
Powell Hudgins. 

Q. What is your present address, Mr. Hudgins? A. 
Present address? 

Q. Yes. A. 1110 South Oakcrest Road, Arlington, Vir¬ 
ginia. 

Q. How long have you been a resident of Washington, 
D. C., or the vicinity of Washington? A. Since about May, 
1934. 

Q. Would you state your educational qualifications? A. I 
have the degree of LL.B. from Southeastern University, 
Washington. 
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Q. Are you a member of the bar of the District of Colum¬ 
bia? A. I am. 

Q. What is your present employment? A. I am chief of 
the property section, Airports, Civil Aeronautics Adminis¬ 
tration. 

Q. Would you describe your duties in that position? A. 
My present duties are to make studies of real estate prop¬ 
erty surrounding airports throughout the United States, 
learning the effect that airports may have on real values of 
adjoining property. 

Q. How long have you been involved in the appraisal of 
real property? A. Approximately 30 years. 

30 Q. When did you first start? A. In 1917. 

Q. Would you please state the positions which you 
have held or the employment that you have had since that 
date, with particular reference to your work as a real estate 
appraiser? A. From 1917 to 1927 I was employed by the 
Southern Pacific Railroad as a land appraiser at Houston, 
Texas. From 1927 to 1930 I was employed by the Norfolk 
& Western Railroad as a loan appraiser at Roanoke, Vir¬ 
ginia. From 1930 to 1933 I was employed by the Interstate 
Commerce Commission in the Valuation Department as a 
land appraiser. In 1934 I was with the Coordinator of 
Transportation, making studies of taxation of railroads. 
In 1945, until 1946,1 was with the Alley Dwelling Authority 
and its successor, the National Capital Housing Authority, 
as land acquisition officer, which consisted of the appraising 
and purchasing of property for the Government. From 
1946 to date I have been with the Civil Aeronautics Admin¬ 
istration. 

Q. Mr. Hudgins, I show you Plaintiff’s Exhibit 1, a pur¬ 
chase contract between the United States and Mr. Calvert, 
and ask you to examine it. Would you state if you are the 
Walter P. Hudgins whose name appears in the bottom left- 
hand corner of that instrument? A. I am. 

31 Q. Would you state to the Court your knowledge 
with respect to that contract and transaction gener¬ 


ally? 
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Mr. Denit: We object to it as being immaterial. 

The Court: What is the purpose of it, please! 

Mr. Veeder: Your Honor, the stipulation under which 
this case is being tried has two facets, as I said: One, that 
this is not a lump sum obligation but rather a yearly charge; 
the other is that as the United States has paid no assess¬ 
ments since it acquired the property, it has nothing to com¬ 
plain about. 

Mr. Hudgins appraised the land, and he appraised it in 
contemplation of this contract. I wish to bring out by his 
testimony that we have in fact paid the value that is now 
outstanding to the Washington Suburban Sanitary Commis¬ 
sion in the purchase price of this property. That is the ob¬ 
ject of having Mr. Hudgins testify: that Mr. Calvert has 
been paid the full value of his land as free and unencum¬ 
bered property. I wish to have Mr. Hudgins testify as to 
the basis on which he valued the property. It seems to me, 
in view of the stipulation that the United States, having 
paid no assessments, has nothing to complain about, it is 
very' pertinent to show that we paid for this land as free and 
unencumbered property. That is the reason why I have 
called Mr. Hudgins. 

The Court: What have you to say to that? 

Mr. Denit: We cannot retry at this time the ques- 
32 tion of this contract. The contract is what it is. 
Whether a Government officer appraised the property for 
more or less than the appraised price here has, I think, no 
significance whatever. 

Mr. Veeder: Certainly the factors which he took into 
consideration, Your Honor, in appraising this land are very 
pertinent if they demonstrate— 

The Court: It is the contract, not the negotiations for 
purchase. It is the contract we are dealing with, not the 
negotiations that led to the execution of it. 

Mr. Veeder: Well, certainly, Your Honor, it seems to 
me— 

The Court: You are suing on a contract. 
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Mr. Veeder: Yes, Your Honor, we are suing on a con¬ 
tract; but the appraisal and the elements which went into 
that appraisal, in view of the fact that counsel has made 
the point that we have nothing to complain about because 
we have not paid anything—we complain because we paid 
for not only the land but the improvements on the land, 
which included the Suburban Sanitary Commission assess¬ 
ment; in other words, these pipes—sewer and water pipes— 
were there. This man, pursuant to the provision of the con¬ 
tract, appraised that land for its full value, and we paid Mr. 
Calvert for the land free of all encumbrances. Surely the 
fact that these lands are serviced by the Washington 
Suburban Sanitary Commission is a factor in its 
33 valuation. 

The Court: That is undoubtedly true, as are many 
other factors which do not enter into consideration here at 
the present time. 

Mr. Veeder: The point I make is that if this were a mort¬ 
gage—and we view it as a mortgage—if this were an out¬ 
standing mortgage, outstanding obligation, a deed of trust, 
it would surely be relevant to show that when we paid for 
the land, we paid for the full value without any outstanding 
indebtedness; and that is the basis on which it was ap¬ 
praised. 

The Court: I doubt that very much. It seems to me you 
are standing on the contract and suing on the contract, 
and you do not go back of it. That is what you are asking 
me to do. 

Mr. Veeder: The way I view it, it is simply a matter of 
the elements that were taken into consideration in reaching 
the appraised valuation. 

The Court: They are the elements taken into considera¬ 
tion by the Government officers when they decided to buy 
the land, surely. That is undoubtedly true. But I do not 
think that that enters into this matter. I am not interested 
in the elements or factors that entered into the decision to 
buy this land. All I am interested in is the contract itself 
that was entered into. 
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I will sustain the objection. 

*••••••••• 

34 Mr. Veeder: I should like the record to show that 
we object to the ruling of the Court. 

• ••••••••• 

J. Darby Bowman 

•.. 

Direct Examination 
By Mr. Denit: 

Q. What is your full name, please? A. J. Darby Bowman. 
Q. You are secretary-treasurer of the Washington Subur¬ 
ban Sanitary Commission? A. I am, sir. 

Q. How long have you been connected with that commis¬ 
sion? A. Since 1920, sir. 

Q. How long have you been secretary-treasurer? A. 
Since 1920. 

35 Q. As secretary-treasurer of the commission, what, 
if anything, do you have to do with causing to be 

placed on the books of the County Treasurer charges of the 
commission ? A. I am charged with the levy and collection 
of the annual front-foot benefit charge and seeing that it is 
placed on the Treasurer’s books for collection. 

Q. Will you tell us, please, sir, briefly what the procedure 
is that your office follows? I am confining myself, of course, 
to 1942 and the years subsequent to 1942. A. Prior to 1927, 
the annual front-foot benefit charge was collected through 
our office. In 1927 there was a law enacted by the Maryland 
Legislature directing that it be collected by the County 
Treasurer as county taxes. We from that time on have 
each year placed on the Treasurer’s records against each 
property owner who is liable for the payment of this front- 
foot benefit charge the annual amount that he must pay with 
his county taxes. 

Q. Was that done in 1942? A. It has been done every 
year since 1927, sir; yes, sir. 



47 


Q. I show you a photostatic copy of a letter which has 
been marked as Defendants’ Exhibit 3 for identification 
and ask you if you wrote that letter. A. Yes, sir. 

Q. Will you tell us why you wrote it? A. Well, I 

36 wrote it to cancel the annual charge that we had 
placed on the Treasurer’s books against this partic¬ 
ular piece of property. 

Q. Why were you cancelling it? A. Because we hadn’t 
any authority to collect it against the Government, sir. 

Q. At whose instance did you write the letter ? A. At my 
own, or at the instance of the Commission, because it was 
just a fact that we hadn’t any authority to collect the tax 
against the Government, and we simply cancelled it, if that 
answers your question—if that is what you mean. 

Q. The tax for 1943 was cancelled? A. Yes, sir. 

Q. Was the tax for 1944 likewise cancelled? A. Yes, sir. 

Q. For 1945? A. Well, it wasn’t—it hadn’t been put on 
the books—Treasurer’s books—for collection since 1944, is 
my recollection. 

Q. Does the Suburban Sanitary Commission have on its 
books any charge against this property at this time? 

Mr. Veeder: I object, Your Honor. The best evidence 
of this is the records of the Washington Suburban Sani¬ 
tary Commission, and he should produce the books of the 
commission. 

37 The Court: That may be, if you want to be tech¬ 
nical about it. He ought to know. If you wish to be 

technical about it, perhaps your objection is well taken. I 
assume Mr. Bowman does know. 

Mr. Veeder: The point I make, Your Honor, is that I 
think this course of testimony will ultimately go beyond 
what we have stipulated to as to the trial of this case, and 
it concerns me very much if we are going to get into the 
question of what the records of the Suburban Sanitary Com¬ 
mission disclose, because we had agreed at the pretrial con¬ 
ference that the only and the sole matter in controversy was 
whether this $8,789 was a lump sum due against the land or 
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was an annual charge. I submit, Your Honor, that if we 
go beyond that, we are going beyond the express stipula¬ 
tions, and it comes as a surprise to the Government if we 
are in any way to deviate from the agreement had at the 
pretrial conference. 

The Court: Taking the evidence does not necessarily get 
the issue beyond that. It is a little difficult for me to know 
whether this question would be relevant to the present issue 
or not. It would seem to me that you should have no objec¬ 
tion to Mr. Bowman’s statement that there was no charge 
made in 1944. 

Mr. Veeder: I have no objection to that; only as to 1945. 

The Court: This has reference to 1945. 

38 Mr. Veeder: If it is limited to that. 

Mr. Denit: Yes, sir. 

The Court: I do not see any objection to it. It may or 
may not be relevant to the issue here. It will not hurt to 
have it in. It may possibly become relevant; then we shall 
have it before us. 

Mr. Veeder: We are willing to agree that for the years 
1943, 1944, and 1945 it was stricken; from there on I think 
the stipulation must apply. 

Mr. Denit: May I say something about that? Again, I 
do not wish to be captious with counsel, but I think counsel 
should reread the pretrial order. There isn’t anything of 
that character in the pretrial order. The Judge before 
whom the pretrial was had said, “These are the issues.” 

Mr. Veeder: That is all I am concerned with. 

Mr. Denit: But there has been no stipulation that we 
limit testimony in any sense as to those issues. 

The Court: That is what I pointed out a moment ago. 
The statement of issues is an agreement as to what the is¬ 
sues are. It does not bind the trial Court as to what is 
relevant or irrelevant testimony. I will permit the testi¬ 
mony. I am not clear that it is relevant; and if there is 
any question in counsel’s mind as to Mr. Bowman’s ac¬ 
curacy about it, then I think we should turn to the records. 
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I do not want to preclude that at all. But if it is 

39 merely a matter of the compentency of the testi¬ 
mony, I think perhaps we will get along a little 

faster. 

Mr. Veeder: On these matters for 1943, 1944, and 1945, 
when the Government was exempt, I have no objection. 
The Court: Very well. Proceed. 

Mr. Denit: What about 1946 ? 

Mr. Veeder: Well, 1946— 

The Witness: No, sir; it is not on there. 

Mr. Veeder: They cannot collect taxes from the Gov¬ 
ernment. 

The Court: Yes; let the record show that. 

Mr. Denit: Now, Mr. Veeder, will you let me have the 
letter from Mr. Bowman, that you offered in evidence? 

(Mr. Veeder handed a paper to Mr. Denit.) 

By Mr. Denit: 

Q. I show you a copy of a letter dated May 21, 1946, pur¬ 
porting to have been signed by you, the letter having been 
admitted in evidence here. A. Yes, sir. 

Q. Did you write that to the National Capital Housing 
Authority? A. Yes, sir. 

Q. State the circumstances under which it was written. 
A. My recollection is that the gentleman came out from 
the office of the National Capital Housing Authority 

40 to discuss this matter of taxes or front-foot benefit 
charge with me. I think it was Mr. Veeder; I am not 

sure. Maybe not. Anyhow, there was a gentleman came 
out. In the discussion, I told him that this property was 
not redeemable from the front-foot benefit charge. 

Mr. Veeder: I object to this, Your Honor. I have no 
recollection of this conversation. 

The Court: Well, I think perhaps Mr. Bowman has gone 
a little beyond the scope of the question itself. 

Mr. Denit: What I want to point out to the Court is that 
this letter gives the Court the impression that the secre- 
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tary of the commission stated that this property could be 
redeemed, and then what it would have cost to redeem it. 
I want to show that that is not so. 

Mr. Veeder: I certainly object to going behind this let¬ 
ter. This letter was stipulated to by counsel; it was ad¬ 
mitted without formal proof. This is the entire basis of 
the Government’s case. I say that it is certainly a matter 
of complete surprise to the Government if there is going to 
be any effort to repudiate this statement. 

The Court: I do not think there is repudiation of the 
paper itself. 

Mr. Veeder: It would certainly constitute repudiation if 
Mr. Bowman now says this does not apply. I am objecting 
to any response to that. 

41 The Court: What is your question? 

The Reporter (reading): “Question: State the 
circumstances under which it was written.” 

The Court: I do not quite see the propriety of that ques¬ 
tion. If this is not the present position of the commission, 
he may show it. In other words, if in that letter the com¬ 
mission took one position, which it now wishes to disclaim, 
and now wishes to take another position, I suppose it has 
a right to do so, if it is relevant to this case; but I do not 
think it is material to state the circumstances under which 
that letter was written. 

Mr. Denit: May I tell Your Honor what I expect to show 
by this question? 

The Court: Yes. 

Mr. Denit: I expect the answer to be that a representa¬ 
tive of the Housing Authority came out and requested a 
letter upon the hypothesis that the property could be re¬ 
deemed, and what would be the redemption charge. He 
was told explicitly that it could not be redeemed and that a 
letter would be written solely upon the hypothesis that it 
could be redeemed. In other words, this letter, if it is in 
evidence here, would be just as misleading as any statement 
could be, because it gives the impression that the property 
could be redeemed at a time when it could not. 
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The Court: Let me ask if this question is not 

42 governed by law or statute rather than by the dis¬ 
cretion of the commission? 

Mr. Denit: We think it is. 

The Court: Is there any question about that, Mr. 
Veeder ? 

Mr. Veeder: The position we take on the matter is this: 
that the only evidence that we can have as to the amount of 
the obligation is from Mr. Bowman. He was asked to state 
what it would take to redeem this property. He, as I have 
put in evidence here, on several—and Mr. Smith testified 
too that this property was offered for sale because of this 
obligation, and that the reason why it was not sold was 
that the Government is tax exempt. We asked him to state 
to us the amount of the outstanding obligation, and this is 
what he gave. At the pretrial conference, which I hate to 
keep referring to, this was stipulated to as the obligation 
which was outstanding, and that is where I go back to, 
where we formulated the issue. 

The Court: Does that preclude the Commission, speak¬ 
ing through Mr. Bowman or some authorized member or 
representative, if it made a mistake in that letter, from ex¬ 
plaining it? I would not suppose so. 

Mr. Veeder: Well, we say this: that the Government has 
prepared its case on the basis of this letter, of which coun¬ 
sel is fully aware. We stood in front of the Judge, 

43 and it was agreed that this would go in, and it was 
agreed, Your Honor, that the sole question is a mat¬ 
ter of law as to whether or not this $8,789 should be paid 
annually. 

The Court: I should think it would be a question of 
law; I do not know. 

Mr. Veeder: It is a question of law, Your Honor. 

The Court: It must be pretty definitely prescribed by 
statute. 

Mr. Veeder: It is pretty definitely prescribed by statute. 

The Court: Then, I would not be governed by the state¬ 
ment of the commission one way or the other, would I? 
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Mr. Veeder: Well, only as to the amount, Your Honor. 
I think the amount of the obligation; and that is all we are 
showing here. That is why I say we are taken completely 
by surprise at this other approach. 

Mr. Denit: I do not see how counsel can say that in 
sincerity. There was a motion for summary judgment in 
this case. There were affidavits and counter affidavits of 
the United States, attached to which is a copy of a letter 
written by Mr. Bowman to the District-Lawyers-Washing- 
ton Title Insurance Companies, explaining how he happened 
to write that letter and what he meant by it. Counsel has 
had that affidavit and has had the letter since the motion 
for summary judgment. 

Mr. Veeder: I have absolutely no objection, Y'our 
44 Honor, to having the letter that Mr. Bowman wrote 
after he had written that letter to us. I think it 
should go into evidence. I offer it. It explains that the 
reason why they have not sold the property is that the Gov¬ 
ernment is tax exempt. That is the very reason. It suits 
me very well to have that go in the evidence. But I do not 
want Mr. Bowman to be permitted to testify in a way which 
would in any way change his statement in this letter here# 

The Witness: I do not desire to. 

The Court: I will take the evidence. I am capable 
finally, when it comes to determining the issues in this case, 
of considering only what then appears to me to be proper 
evidence. I will take it and will consider it or not consider 
it, according as I make determination whether it would be 
of relevance and competence when all the evidence is 
finally in. 

Mr. Veeder: I object, of course, to this. 

The Court: Proceed. 

• ••••••••• 

By Mr. Denit: 

Q. State the circumstances under which that letter was 
written. 
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A. Your Honor, I can only go back to what I have 
45 said, sir, that the law—under the law of the way we 
classify property, agricultural property or acreage 
property is not subject to redemption. I so explained it; 
and the figures that have been given here are the amounts 
for which it could have been redeemed had it been re¬ 
deemable. 

By Mr. Denit: 

Q. How was this property classified in 1942? A. It was 
classified as small acreage in 1942. 

Mr. Veeder: I object to that, Your Honor. The best evi¬ 
dence as to how that property was classified in 1942 is the 
records of the Sanitary Commission. 

The Court: I think that is true. 

Mr. Veeder: I insist that we do not go beyond that. 

Mr. Denit: My friend has records and is asking the 
Court to be influenced by a calculation made by this witness. 
This calculation would have to be based on the theory that 
this property bore some classification. Of course, if coun¬ 
sel insists upon that, then I ask Your Honor to permit us 
a short recess to get the record. 

The Court: I will, of course. 

The Witness I have the record, I think. 

By Mr. Denit: 

Q. Do you have the record? A. Yes, sir. 

**«•**•*•* 

47 Q. I wanted to know how it was classified accord¬ 
ing to your record, and counsel was asking to see 
the record. 

Bv Mr. Veeder: 

Q. May I see the record? A. Surely; certainly (handing 
a card to Mr. Veeder). 

Mr. Veeder: I object, Your Honor, to what Mr. Bowman 
refers to as his record. I object to his testifying from that, 




in accordance with the objection previously made, that it 
is not the best evidence. The point I make is that there 
are additional records which would disclose in full the true 
character of the assessment levied by the Washington Sub¬ 
urban Sanitary Commission, and that is not reflected on this 
card. 

The point I wish to make, Your Honor, is this: that when 
an assessment has been levied, that when there has been 
construction by the Washington Suburban Sanitary Com¬ 
mission of a particular facility, there is at that time a de¬ 
termination made of the amount of the obligation that the 
property is bound to pay. Those are the only records, and 
that is regardless of classification. Those are the only rec¬ 
ords which would truly reflect the obligation to which this 
property was subject at the time that it w’as purchased. I 
can refer— 

48 The Court: I do not know what this record here 
is. Suppose you let—You were examining, weren’t 

you? 

Mr. Denit: Yes. 

The Court: Suppose you let Mr. Denit complete his 
examination. If he offers these records, then you will have 
a chance to make objection. 

Mr. Veeder: All right. 

The Court: Do not develop the contents of the record. 
By Mr. Denit: 

Q. We were not talking about the tax obligation at all; 
we were talking about the classification of the property 
only. 

Mr. Veeder: Just part of the record. 

Mr. Denit: Classification is classification. 

By Mr. Denit: 

Q. What classification, according to your record, did this 
property have in 1942 prior to the sale to the United States? 
A. As acreage—small acreage property. 

Q. Small acreage? A. Yes. 
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Q. Did the classification change after it was acquired by 
the United States? A. Yes, sir. 

Q. What classification did it receive after the 

49 United States acquired it? A. Subdivision. 

Q. A subdivision classification? A. Yes. 

Q. Now, Mr. Bowman, during the recess you directed my 
attention to something in your testimony before the recess 
which you wanted to explain to the Court? A. I did, yes, 
sir, if I may, Judge. 

The letter that they presented to me is entirely correct. 
I had read the rate—differences in the rate of 1942 to 1943. 
The amount that would have been required to have re¬ 
deemed that property in 1943 w’as the amount stated in 
that letter, sir. 

Q. That was based on this reclassification? A. Based ou 
the reclassification as subdvision property after the Gov¬ 
ernment had purchased it, yes, sir; I am sorry. 

Q. Mr. Bowman, would you please tell us what the differ¬ 
ence in rate is between property classified as small acreage 
and property classified as subdivision property? A. The 
rate on this particular piece of property was 13 cents a foot 
for subdivision. Or if I may explain it this way: All sub¬ 
division property carries the base rate all the time. Acre¬ 
age property and small acreage property is on a sliding 
scale: base rate for the first 150 feet, half for the next 150 
feet, and then a smaller rate for all in excess of 300 feet. 

Q. Small acreage property has a lower rate, there- 

50 fore, than subdivision property? A. That is right, 
as a total sale. 

Mr. Veeder: Your Honor, I hate to keep repeating, but 
I state again that the case, as I understood it, and the case 
ns we were to try it, is covered by our pretrial stipulation. 
I hate to continue to object, but it is certain that at the pre¬ 
trial conference, at the time— 

The Court: I do not see any objection to these questions 
or answers. 

Mr. Veeder: I said I objected to the whole line of tes¬ 
timony. 
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The Court: Very well. It will be understood, then, that 
you have objected. It may be that you are right, Mr. 
Yeeder, that the case resolves itself into a question of law 
rather than of fact. I do not know; it is a little difficult for 
me to determine now. If that is the situation, there is no 
harm done. It is better to get it in. I find in trying these 
cases without a jury that it is better not to limit testimony 
too severely. The case may be appealed. If so, it is better 
to have all the evidence that could reasonably be admissible 
under any theory of the case, so that finally, if the case goes 
to the Court of Appeals, that court can issue a final man¬ 
date on it, and you will not have to come back here for a 
retrial. 

51 Mr. Veeder: The point I make is that it makes a 
difference in the type of preparation we would have 
made for the trial of the case. 

The Court: If you are handicapped in your presenta¬ 
tion, I will give you ample time to overcome that. You 
need not worry about that. If you will give me any assur¬ 
ance that you are, I will be glad to help you. 

By Mr. Denit: 

Q. On July 9, 1942, could this property have been re¬ 
deemed from the charges of the Washington Suburban San¬ 
itary Commission? A. No, sir. 

Mr. Veeder: I object, Your Honor; that is leading and 
calls for a conclusion. 

The Court: I think that is a question of law, and neces¬ 
sarily so. 

Mr. Denit: That is all. 

Cross Examination 
By Mr. Veeder: 

Q. Mr. Bowman, when were these facilities constructed? 
Will you state that? A. The water was constructed in 
1926; the server, prior to January 1,1932—that is, the prior 
year, 1931. 
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Q. When the commission proposes to construct facilities 
of this character, it is obliged to apportion the total 

52 indebtedness against all the lands, is it not! A. 
What do you mean—total indebtedness? 

Mr. Denit: AVait just a moment. What the commission’s 
obligations are is a matter of law, I submit, to be inter¬ 
preted from the law itself and not as Mr. Bowman may 
construe it. 

Mr. Veeder: Mr. Bowman went ahead and testified at 
considerable length that there was a sliding scale in this 
obligation, and I wish to bring out his error in that matter 
by calling his attention to the law and the manner in which 
the bonds were issued. I think I have a right to cross ex¬ 
amine him on that. 

The Court: I see no harm in that. You may proceed. 
It develops the law and is helpful to me. 

Mr. Denit: Counsel objected to the witness giving an 
answer on the very same kind of proposition. 

The Court: Yes; but let us get along. 

By Mr. Veeder: 

Q. Would you explain the theory upon which the front- 
foot benefit charges are assessed by the commission at the 
present time? 

The Court: You mean during this period when these as¬ 
sessments were made. 

Mr. Veeder: Yes; during 1926. 

The Witness: The bonds that were issued or the money 
used for construction during the year 1925, all of 

53 which came from bond issues, the construction of 
the water and sewer lines that were laid with this 

money—of course, we knew the amount of money we had 
spent; we knew the amount of money that would be re¬ 
quired in 1926 to pay the carrying charges on the money— 
on the bonds issued in 1925. We then took the number of 
assessable feet—that is, the number of feet of property 
abutting water or sewer lines—divided that number of feet 
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into the carrying charge, and that determined the rate per 
foot that we would levy for the year 1926 to meet our re¬ 
quirements for that year. 

By Mr. Veeder: 

Q. Mr. Bowman, wasn’t it necessary for you to appear 
before the Public Service Commission of Maryland at that 
time? A. Not with reference to rates, sir, no, sir. 

Q. A Public Service Commission hearing on the issuance 
of bonds? A.. We at that time were required to present a 
schedule of those, which we were required to at that time. 

Q. Weren’t you required to show, for this construction 
in question, what the total amount of bonds was going to 
be? Didn’t you have to appear before the Public Service 
Commission and show them the total amount of bonds? A. 
No, sir. If I may explain, we asked the Public Service 
Commission to give us permission to issue, we will 
54 say, a million dollars worth of bonds. We had to 
submit a schedule of construction jobs that we pro¬ 
posed to do with that money or out of that bond issue, yes, 
sir, and the approximate cost of them. 

Q. Didn’t you show the approximate cost of that con¬ 
struction? A. We did. 

Q. Didn’t you show how that was going to be appor¬ 
tioned along the front feet of each alley and street? A. 
No, sir; we didn’t have to do that. We had to get the ap¬ 
proval from the Public Service Commission to be allowed 
to issue these bonds, and we had to show them the pro¬ 
posed jobs and the estimated cost of them. 

Q. And how you were going to meet the— A. No, sir; 
they weren’t concerned about that. 

Q. Weren’t you required to and didn’t you notify the 
various land owners along these boulevards and streets 
where you were constructing as to the total amount that 
their property was to carry? A. No, sir; we notified them 
of the amount they would be taxed for the one year, for 
the year—may I explain? We will say the year 1926. We 
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notified them the amount they would have to pay during 
the 1926, yes, sir. 

By the Court: 

Q. That is all your bills carried? A. The bills 

55 carried the charge for one year. 

By Mr. Veeder: 

Q. You stated, Mr. Bowman, that the property was not 
being taxed against the Government at the present time; 
is that correct? A. That is right, sir. 

Q. What is the reason for that? A. Because it is Gov¬ 
ernment-owned. 

Q. Because the Government is tax exempt? A. That is 
right, sir. 

Q. When the Government sells this land, it will then be 
subject to assessments; is that correct? A. When it goes 
back on the county tax record, it will immediately go back 
on our records, yes, sir. 

Q. How long will that front-foot benefit charge run? A. 
Fifty years from the date of the levy. That was in 1926 
for the water, and 1932 for the sewer, if I recall. 

Mr. Veeder: That will be all. 

Redirect Examination 

By Mr. Denit: 

Q. Will it go back on the books for past due charges or 
charges to accrue in the future? A. It will go back on the 
books for charges to begin when it goes back on the books 
for the remainder of the 50-year period beginning 

56 from the first levy in 1926, yes, sir. 

Mr. Denit: That is all. 

(The witness left the stand.) 

Mr. Denit: If the Court please, we offer in evidence— 
The Court: You have closed your case, have you not, 
Mr. Veeder? 
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Mr. Veeder: That is right. 

Mr. Denit: We offer in evidence what has been identi¬ 
fied as Defendants’ Exhibit 1, a duplicate tax receipt from 
the County Treasurer, showing taxes paid on this prop¬ 
erty in July, 1942. 

(Defendants’ Exhibit 1 for identification -was received 
in evidence.) 

Mr. Denit: Also, we offer in evidence what has been 
identified as Defendants’ Exhibit 2, the authority from 
the Board of County Commissioners to the Treasurer of 
Prince George’s County to mark this property off the tax 
books in the form of insolvency notes. 

(Defendants’ Exhibit 2 for identification was received 
in evidence.) 

Mr. Denit: We offer in evidence as Defendants’ Exhibit 
:> what has been identified by that number, a letter from 
the Washington Suburban Sanitary Commission dated Au¬ 
gust 2,1944, directed to Mr. R. Ernest Smith, Treasurer, of 
Upper Marlboro, Maryland, which I should like to 
57 read to Your Honor at this time. 

“Dear Sir: 

“We have written on your collection book for the Seven¬ 
teenth Election District for the year 1943 a front-foot bene¬ 
fit charge in the amount of $22.50 against the following 
property: 

“United States of America 60% acres, 10% acres, 16 
acres and 10% perches, 40 acres except .5035 acres, 1 acre. 

“On your book for the Nineteenth Election District a 
front-foot benefit charge in the amount of $472.82 against 
United States of America: 8 acres 55% acres”—the latter 
two being property involved in this proceeding. 

“You will please strike the above charges from your 
books for the year 1943. 

“These properties are commonly known as Maryhurst 
and Calvert Homes, respectively. 

“Very truly yours, Washington Suburban Sanitary Com¬ 
mission, J. Darby Bowman, Secretary-Treasurer.” 
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There is a pencil note in longhand at the bottom, identi¬ 
fied by Mr. Smith as being in his handwriting: 

“Letter received August 3,1944, and charge cancelled on 
books for 1943.’ * 

There appear his initials. 

We rest. 

****#•*#«* 
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EXHIBITS 

Plaintiff’s Exhibit No. 1 

PROPERTY PURCHASE CONTRACT 


jfp the usdartigatd - - - - - - - - - - - - - - - - - - - - - .7 

• If m ooi i*or»tion. i*artn*mhip. Arm. *»in*l* tn-rion. m*rrir<i p*>r*on. or oth^rwl**. pUuc Insert) 

hereby agree to sell and convey by deed of General Warranty to the United States of 
\mcrica, fee simple title to the following described property iocatcd in the DtStrtCTTff 


Baltimore 


■test by the ‘Bul't'fino'ra'RJbshi'ngtbh 'BouleWrd; and on the llorth by CulVert Kiila 
subdivision, formerly Ioiojk as Ramona; Including the reversionary Interest in 
'aril' ’to’ 'the Taa£ oddtai’iied ’In‘the 'rtglit' 'of way 'of 'the ‘Kledtrld 'BAlUHy; 'MtAhlng 
tnrouga said, property. Being the unsold, portion of the tract of land known as 
■’Va&lTpTris’'. —and flfty - 

for the sum of “TOWA 1 . .^ouaand eight .hundred ^ dollars (S. 7 .®*. 8 . 6 ?.*??.*. . rrji- 

all cash, as soon as an abstract and certificate of title to said pr oper^xa^bC^tfaiy^ fr om 
a title company acceptable to the United States, showing the title to be goocQmd IreeTrom 
all encumbrances and liens; all expenses of the examination of title, preparation and re¬ 
cording of deed to the United States, to be paid by the United States; all taxes, water taxes, 
special assessments to date of transfer, whether levied or not, all revenue stamps and notary 
fees to be paid by the owner; title to be good, free from all encumbrances and liens, and 
possession surrendered at date of transfer, and adjustment of rents on any existing leases 
to be made to that date. —— —- ... - . -- 

This property is subject to the following leases (list any leases on this property, show¬ 
ing duration of lease, whether renewable, and if so, for what period or periods, and annual 

rental): Son*. -- - ^- 

D»od. to no-1--*- — u -1 i.A.That PKO mrA oaatrpftnmr by. Or sal* to, p*r- 


Subjoct to aaproval of Court as to sal* of trust estat*. 
































Plaintiff's Exhibit No. 2 
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Styis 


Made Ms 

Nineteen hundred and Fo rty-two 


<*9 of '~T?7 ^Us/, in the year 

, by and between RICFAR^. K. CALVERT, obo. H. 


CALVFPT f JP. *ad C. K ALTU£OPE CALVERT, trustees of the Estate of Charles B. Calvert, 
deoeaeed, acting herein pursuant to a deoree of the Cirouit Court of ft-inoe Georges 
County, Maryland, in Lulty 8603, RICFA“D•C. V. CALVFPT, individually and 20K DAVIS 
CALVFPT, hia wife, GEO. H. CALV?FT, JP., individually and C^NELTA CALVERT, hie 
wife, C. BALTIMORE CALVERT, individually and MAPI U. CALVERT, hie wife, C. B. CALVFPT 
CAPEY, widower, Vf. GIBSON CAPITWnd ELEANOP TOOTS CAPET, hie wife, parties of the 
first partj and UNITED STATES OF AMERICA, party of the seoond part. 

WbtMHrtfc that for and in consideration of the sum of 


the said forties of the first 


fart do grant and convey 


Dollars, 


unto the said fart y of the second fart, in fee simple, 

the following described land and fremises, with the imfrovements, easements and offurtenonces 
thereunto belonged, situate, lying and being in Princo G^gas County, 

State of Maryland, namely: 

Pkrt of lot numbered Two (2) in the Division of the Charles B-. Calvert Estate 
in Prince Georges County, Maryland, described as follows: 

Parcel No. It- Beginning for the sane at the intersection of the line dividing 
Riverdale Farlc Subdivision and Lot 2 of the Celvert Traot with the Lest side of the 
Washington-Baltimore “oulevard as now widened and running thence along and with the 
said Washington-Baltimore 3oulevard, North 6° 27* 22" East 1657.06 feet to an iron 
pipe; thence along the North line of said Lot 2, South 85° 59’ 30" East 1079.44 
feet to an iron pipe in the est right of way line of tho Columbia and Maryland 
Railway Company (now Capitol Transit Company), thence along and with said line. 

South 6° 30* Yfest 1656.68 feet to a pipe in the -south line of said Lot 2j thence 
al^ng and with the same, N-rth 86° 00' 52" T.est 1078.18 feet to the pl«oe of 
beginning, containing 40.996 aorcs, as per sarvey of S. 1(. Iwiddor, April 1942. 

lisroel No. 2i- Beginning for the same at an iron pipe planted South 85° 59* 30" 
East 50.04 feet from the end of the seoond line of fhroel One vl ) above described, 
wnloh point re beginning is on the a ast line of the right of way of the C 0 iuabia 
and Maryland Hailmy above described and running thenoe along the North line of 
said Lot South 85° 59* 30" East 696.81 feet to an iron pipe in the best line of 
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the B. A 0. Railroad right of «yi thenoo along- and with the* same S^utb. IT® 51 1 


' 



inh i *iuvr.\»n 


IMTTP‘7 l, s 
|VT>w>t( ■ 


OOC«m< *t\M% -J nncmftlMtv 


INN I MKNT\K\ 


l«N I «1KYTIKI 


i n».nsi\r»\ 
iVTMtwi Mm \I I 


20" V.«at 1704.48 feat to an iron pipa in the °outh line of aaid lot 2 1 thonoo along 
and with the rosso, Borth 86° 00 1 52* West 560.38 feet to an iron pipe in. the Blast 
line of the Columbia and Maryland Railway right of way* thenoo along end *lth the 
same, Vorth 6° 50' ^aet 1656*65 feet to the place of beginning, containing 20.092 
eorea, as per survey of $. R. Maddox, April 1942. 


TOGKTHFR with all right, title and interest of the eaid parties hereto of the 
first part by way of reversion or otherwise in and to that paroel of land lying 
between Barcels 1 and 2 referrod to as the right of way of the Columbia and Karylanc 
Railway and described in a deed from Charles 5. C*lvert and wife to the Columbia 
and Maryland Railway dated December 3rd, 1895 and recorded in liber JW3-34, Folio 
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®n Bane an b ta Sold the same unto and to the use of the said part y hereto of 


the second part, in fee simple. 


Anfc the said parties o r the first part 
hereby covenant to warrant gZ&te property hereby conveyed, and 


to execute such further assurances of said land as may be requisite. 

3&ittlP5£ their hand a and seal s on the day and year first hereinbefore xvritten. 
Signed, sealed and delivered in presence of — 

Horboljt B. Lord ^ - _(SEAL) 

„ _ ~ v Aider the estate of Charles D. Calvert, 

. cf;.:.. G.&-JL • ~ *m>m .....(seal) 

' Loulao Clark" ’ SC^Vii 




Louise f 

// /y /2 >y, A S ‘ -.""altlniore"Colvert vital ) 

/j ^;£-f'M“V—-- 

-y 0 „ 1 

— (SE '- L) 

Ploronce M. Shurtlef JJj) J ) 


« jt/yib aon^ *rcy~ JilZJ~ 
blearer Town*•Carev f 


blearer Towne Carey 
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.012131 CX..CE..CCU3CSI4_ 


| to wit. 


I hereby certify that on this day of May 

before the subscriber, a Notary Public In and for the District of Columbia 
personally appeared Coo. E. Calvert, Jr., Trustee and Individually, Cornolla 2. 
Calvert, C. ialtinore Calvert, aa A ruatee and Individually, and Kary M. Calvert 


and acknowledge the aforegoing Deed to istheir act. 

GfeatUttirag of, I have affixed my official seal this w 


day of 


194 2- 


Hurbart-.o. Public D . c.-\ 

STATE OP BORTH CAROLINA s NOTARY PUBUC, D.C. * 

COUNTY CF OrATTTTLLE i to-wit: S+t. 15. /Dff, 

. I hereby oertify that on thle J&»$[,day of Hay, 1942, before the subscriber, a 
Notary Public In and for the State and County aforeaald, personally appeared Rlobfcrd 
C. M. Calvert, aa Trustee and individually and Zoe Davis Calvert, and acknowledged 
the aforegoing Deed to be their act. _ 

\ \IV TlSTllTUfY WLREPFA I have affixed sy ©ITioKt ^BSTtFila 'UTlX. 

i 1 i I ,i« f ; 


STATE Op BORTH CAROLINA : 

COUNTY CP GtX’TrilE 1 to-wit: 


4W 


V * I j 
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u w 


I a 

I v i 


v> • i 

J ¥ vjj I Jf 

7N- £ 1 z 

1 I ; 2 

•s 4 5 -5 


STATF- op lfiCAYOSJC * 

"JTY OF H 7; YORK 1 to-wlt i 

I hereby oertify that on this day of May, 1942, before the subscriber, 

„ Notary Public in and for the State and City aforesaid, personally appeared CT, 

H. Calvert Carey, W. Gibson CarejraixJ Eleanor Toene Carey and soknoidedged the 
'-aforegoing Deed to be their act. 


“ IF TESTIMONY WHERIOF. I have affixed 
Slay, 1942. 


official seal this 


tor*r 












Plaintiff’s Exhibit No. 3 


IMPORTANT NOTICE 


This 


•cat to yoa a s d rr the mju i iaiito of SectioB 76 of 
761 of the Acts of the General Aeoearfjy of Ifeqrlaad 1943. 
State law relating to Tax Sales. 



*t kt» -J—M7 S 1M4 

XB ▲ nm BU. AMD t»M. NOTICE TO TBS PEESON 
WHOSE KAXX AFTTAMO ON TIBS NOTICE. 

to OaDeetW*a tox id ym era Ut mar at tkt <. 
settee. Hama «f the tone Hated era to arrears. Node* la I 
■leae.aO togas to imai era paid wtthte thirty doja treat 
toaCdUctor wffljetBiidto ab«T* ^re perty l 

MtotoetoaaiL jMmt eat paaaltlae mart added 

u. behest surra. 

Ttoamtar at Prtoee Genet's Octty. Naryirad. 


added to the 


R. ERNEST SMITH 

Cmmty Tnaamr 
PRINCE CEORCES COUNTY 

UPPER MARLBORO. MD. 


iPYou e Aooa™. ^ 
£gr»—yr. Worar Tw- ^- 














































































































































COUNTY TREASURER 


United States of America 
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COPT 


■£. 4 .^ 4 *, 9 " 


HSHHK5T0N SUBURBAN SANITARY COMMISSI® 
Ryattsvills, Maryland 


May 21, 1946 


Nat lor ml Capital Bousing Authority 
Uaahlngtcp 25, D. C* 

Attention: Mr. Maurice V. Brooke 
General Counsel 
In RE: Legal :1IRS 

Gentlemen: 

In reply to your inquiry concerning the 
redaaptian from water main and sewer benefit charges 
of ths Calvert properly, you are advised that had 
this property been redeemed fraa the annual front 
foot benefit charge for water main and sever on 
January 1, 1943 the amounts necessary would have 
been as follows: 

To redeem water main benefit charges 
To redeem sewer main benefit charges 


Very truly yours 
WASHINGTON SUBURBAN SANITARY COMMISSION 








SSI 


the ixxex imaum urmcsm 


July 1,1962 

District, Lawyers sad Washington Titli 
Insurance Companies 
1423 Sy* Street, K* ¥. 

TTaaiiingtcn, D* C* 

Re t Case No* 

Gentlement 
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MD-U241, Calvert sits* 


I Ga enclosing herewith a United States g u r onman t check in the 
sun of i78,350*00, peyatble to Richard C* U* Calvert, sad others, tor 
the purchase of land described in your certificate So* 10-11241* Toe 
are instructed to nako settlement with the payees when the following 
conditions have boon net: 

(1) the deed has been recorded and the title to the p r op e r ty 
in fee simple .is vested in the United States of Anerloa; 

(2) all tsxsi end assessments, general or special, have besn 
paid; 

(3) all water taxes have been paid; 

(4) it is our understanding that there ere no tenants, or 
other occupants, on the land; if this is not the case, 
rents are to be adjusted as of the date of recordation 
of the deed, and the lease agreements delivered to the 
gov e rnment. 


Our contract with the owners reads, "all expenses of the esaxi nation 
of title, preparation and recording of deed to the United States, to ba 
paid by the Un ited States; all taxes, water taxes, special assessmenta to 
date of transfer, whether levied or not, all revenue stamps and notary 
fees to be paid by the owner ***• Also you are advised that the govern¬ 
ment is not pexnltted to pay settlement fees* 


Please prepare your final certificate of title and fbreard to thif 
offloe, with .oertifioato of taxes in the event your certificate of title 
does not c over this point* I aa enclosing a voucher In blank for yon. to 
fill in and execute in payment for your services* 

Very truly youre, 

OAR T* SJ3LES0N 

Acting General Counsel 




xp: * 




Gtori 


to £ 
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V 

. _ fk^cc _ 

No. md. 11241 . Certificate of Title 


SIf* Sistrirt Sill* Insurant* (Emnpattg 
SIUamg*rs Sill* Insnranr* Smnpang 
Sly* Hasfringtcn Sill* Insnranr* (Hmnpang 

Cor porati ons of the District of Cobmbit. 

3s C osoihrra ttos at____? h i r t y —_ . -_ Dollars to them 

P&4 ty the United States of America, _ 


Bo Srrrbg Crrttfjj that, according to the Land Records as indexed in the Clerk’s office, the 

title to the real estate situate in the County of Prince Georges'--. - — —-—- 

and State of Maryland, described in the Caption of the annexed Schedule "A" dated 
May 9th, __ A. D-1942 , namely. 

Part of Lot numbered Two (2) in the divi sion of the Charles B. 
Calvert Estate, mo re particularly described in the Caption of the 
annexed Schedule "A", 



is as shown in the opinion signed by II. Stanley Stine __...._ . _^_ 

Vice-President and Title Officer, shown on said Schedule, and is not, at the date hereof, charged 
or affected by any existing lien or incumbrance or by any suit at law or in equity pending in 
said County in which said real estate is described, except such as are noted or mentioned in 
said Schedule. The records of the Treasurer's office show State and County taxes paid to 

December 31st, 1941 __ but these companies assume no responsibility for 

the correctness of these records. No report is made of what, if any, taxes may be due: the 
Washington Suburban Sanitary Commission or any incorporated town, for the records are not 
accessible at the county seat. 

Shtu Crrttfiratr is issued to the united States of .America, ___ 


and for _, „ s _ benefit only. 


Tbs District Tide Insurance Company, 

The Lawyer* Tide I n su r anc e Company, 
The Was hin gton Tide insurance Company, 



Dated ^ 9th> 1942 . 
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THE DISTRICT TITLE INSURANCE CO.. 
THE LAWYERS TITLE INSURANCE CO.. 
THE WASHINGTON TITLE INSURANCE CO. 


Case No. m. 11241 


SCHEDULE "A" A30VE DETERRED TO. 


Caption 

Part of Lot numbered Two (2) in the division of the Charles B 


ualvert Estate ln_Prince Georges^ County t Maryland^ described l ,p tr ; 0 
par cels _as_f ollows: 

Parcel No. 1: Beginning for the same at the intersection of the 
line dividing Riverdale Park Jubdivision^and Lot nunbered Two (2) of 
the Calvert Tract with the Last side of tl» Washington-Baltinore 
Boulevard as not: v:idened and running thence along and with the said 
..'a shington-Baltimore Boulevard, North 6° 27* 22" Bast, 1657.06 feet to 
an iron pipe; thence along the North line of said Lot numbered Two (2), 
South 85° 59' 30" Last, 1079.44 feet to an iron pipe in the "nest right 
of way line of the Columbia and Maryland Railway Company (now Capital 
Transit Oonpany); thence along and with said -line, Soujh 6 fc 30* Test 
1656.68 feet to a pipe in the South line of said Lot numbered Two (2); 
thence along and vith the sane. North 86° 00* 52" ’Vest, 1078.18 feet 
to the place of beginning, containing 40.996 acres, as per survey of 
S. R. Maddox, April, 1942.. 

Parcel No. 2: Beginning far the sane at an Iron pipe planted 
South 85° 59' 30" Last, 50.04 feet fran the end of the second line 

9 

of Parcel 1 above described, which point of beginning is on the East 
line of the right of way of the Columbia and Maryland Railway above 
described and run lng thence along the North line of said Lot numbered 
Two (2), South 85° 59’ 30" East, 695.81 feet to an iron pipe in the West 
line of the 3. & C. Railroad right of way; thence along and with the 
same South 17° 51* 20" West, 1704.48 feet to an iron pipe in the South 
line of said Lot numbered Two (2); thence along and with the same, North 
86° 00’ 52" East, 360.86 feet to an iron pipe in the East line of the 
Columbia and Maryland Railway right of way; thence along and with the 
same. North 6° 30* East, 1656.65 feet to the place of beginning, con¬ 
taining 20.092 acres as per survey of S. R. Maddox, April, 1942. 











the otmncr title |>M ^HA* ir T co, 

THE uwn» TITLE INSUKAMCE CO- 
THE WASMIMOTON TITLE INSUKAMCE CO. 


Cast Me. IQ. 11241. 


Page 3. ! 


I have examined the title to the property described in the 
Caption hereof, and find that, according to the records, including 
original instruments filed for record but not yet copied upon the 

V'' |J 

records, Richard C. M. Calvert, Geo. H. Calvert, Jr., and C. Baltimore i 
Calvert, Trustees of the estate of Charles B. Calvert, deceasod, acting 
pursuant to a decree of the Circuit Court of Prince Georges County, 

c_ 

Maryland, in Equity Cause No. 8603, and Richard C. M. Calvert, Geo. E. 

✓ 

Calvert, Jr. and C. Baltimore Calvert, individually and C. B. Calvert 

/ 

Carey, can convey a good marketable title, subject only to unpaid 
taxes and assessments, if any. 


——o-- 
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T^K StSTMCT TITU INSURANCE GO. 
THE LAWYERS TITLE INSURANCE CO. 
THE WAMMOTON TITLE INSURANCE CO. 



Page 1 


Continuing the foregoing Certificate of Title rrom Hay 9th, 
1942 exclusive, we find the allowing tc be the only change of record 
effecting the title to the property described in the Caption thereof. 


Richard C. 21. Calvert, Deed. 

Geo. 3.. Calvert, Jr,, Dated Kay 20th, 1942 

and C. Baltimore Calvert, Recorded July 2nd, 1942 

Trustees or the Estate of at 12:44 P. M. 

Charles B. Calvert, deceased.. Consideration: t78.850.00 

acting pursuant to a decree of 

the Circuit Court of Prince Georges 

County, Maryland, in Equity Cause 

So. 8603, 

Richard C. M. Calvert, individually, 
and Zoe Davis Calvert, his wife. 

Geo, H. Calvert, Jr., individually, 
and Cornelia R. Calvert, his wife, • 

C. Baltimore Calvert, individually, 
and Mary M. Calvert, his wife, 

C. B. Calvert Carey, widower, 

W. Gibson Carey, Jr., and 
Eleanor Towne Carey, his wife, 
to 

.United States of America. 











TMK DISTRICT TTTLS IMSURANCZ 
TMS UWYIM TITUS IMSURAMCZ 
THE WASH1NOTON TtTU IMSURA 


Case No. 13. 11241 


Page 2 


Tiiux cmnoii. 

From the foreroinr Certificate of Title and this Continuation 
I an of the opinion that, as shov-n by the records, the title to the 
percels of land derc-ibed in the Caption thereof is ^ood in fee simple 
at this date in the T3KIT2D CTA TUS 0? ■u'I’HZIl, and I certify that all 
taxes and assessments anainst said laud have been paid to the date of 
the transfer of the title. 


July 2nd, 1S42 at 12:44 P. U. 


Vice-PresidentTitle Officer 
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roM iii M iOi nw 

»■«*>' OOSWCU,. C HA1MMN 

J oonalo cukocrr 

b SMfTH 


a**ar DOWMAN. see -t«ca* 

,IA,U ' 1 B HAU..O.ICF [MOINCCB 


Washington Suburban Sanitary Commission 

INCOBAOBATCO or OCNCBAL ASSEMBLY Or MABYLABO lOl* 

■4017 HAMILTON STREET 
HYATTSVILLE. MARYLAND 

WABriCLO 4000 


August 2, 1944. 


i 


I 


E. Ernest Smith. Treasurer 
Upper Marlboro, Maryland, 


Dear Sir,- 

We ha-re written on your collection book for the 
17th Election District for the year 1943 a front foot benefit 
charge in the amount of $22*50 against the following property,- 
TTnlted States of Aaerloa 
60 1 /4 acres 

10 V* " 

16 acres & 10 ]/2 perches 
40 acres exoept *5055 acres 
1 acre 

and on your book for the 19th Election District a front 
foot benefit charge In the amount of $472.82 against 
United States of Aaerloa 
8 acres 
55 1/4 acres. 

Tou will please stilke the above charges from your 
books for the year 1943. 


These properties are oomsonly known as Maryhurst 
and Calvert Senes respectively* 

Miry truly yours. 
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iHntteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9643 

The District Title Insurance Company et al., appellants 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UR IT ED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


OPINION BELOW 

The district court did not write an opinion; its findings of 
fact and conclusions of law are found at App. 21-24. 

JURISDICTION 

This is an appeal from a decree entered July 11, 1947 (App. 
24-25). Notice of appeal was filed July 17, 1947. The juris¬ 
diction of this Court is invoked under Section 17-101 of the 
District of Columbia Code. 

QUESTIONS PRESENTED 

1. Whether vendors of land to the United States are relieved 
of pecuniary liability for breaking their agreement to pay as¬ 
sessments against the land and to deliver a title free from 
encumbrances and liens by reason of the circumstance that 
a charge left outstanding against the land cannot be enforced 
against the United States. 


(i) 
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2. Whether the same sovereign immunity relieves title in¬ 
surance companies which erroneously certify that land being 
bought by the United States is free from assessments and, in 
violation of instructions, fail to see that an assessment against 
the land is discharged. 


STATEMENT 

This is an action by the United States to recover damages 
incurred by reason of failure to discharge an assessment and 
lien imposed upon land purchased by the United States (App. 
2-10). The defendants—appellants here—were the vendors 
of the land (George H. Calvert, Cornelia R. Calvert, C. Balti¬ 
more Calvert and Mary M. Calvert) and the Title Insurance 
Companies (District, Lawyers and Washington). 

The case was tried without a jury. The trial judge’s findings 
of fact (App. 21-23) may be summarized as follows: 

Under date of April 30, 1942, the vendors contracted to con¬ 
vey to the United States real estate in Prince Georges County, 
Maryland, for the sum of $78,850 in cash. The contract pro¬ 
vided that “all taxes, water taxes, special assessments to date of 
transfer, whether levied or not [are] to be paid by the owner” 
and that title should be “free from all encumbrances and liens” 
(App. 21). 

The land is located within the Washington Suburban Sani¬ 
tary Commission. The Commission had levied upon the land 
an assessment, payable in 50 annual instalments, of its pro¬ 
portion of the cost of water and sewage systems. This assess^ 
ment is a lien (App. 21). It amounts to $8,789.29 (App. 23). 

The United States hired the Title Companies to prepare a 
certificate of title to the land. And under date of July 1,1942, 
it sent to the companies its check for $78,850. It instructed 
them to make settlement with the vendors when specified con¬ 
ditions had been complied with. One condition was that “all 
taxes and assessments have been paid.” And the United States 
directed the companies’ attention to the above-mentioned pro¬ 
visions of its contract with the vendors (App. 22). 

Thereafter, the Title Companies issued to the United States 
their title certificate stating that “all taxes and assessments 
against said land have been paid to the date of the transfer 
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of the title.” However, the Title Companies had not required 
the vendors to pay off the assessment of the Washington Subur¬ 
ban Sanitary Commission. Nor had they withheld from the 
$78,850 a sum sufficient for this purpose. The assessment has 
never been discharged (App. 22-23). 

Upon receiving conveyance of the property, the United States 
had constructed thereon a housing project which it still main¬ 
tains (App. 21). On January 13, 1944, it received from Prince 
Georges County, as agent for the Sanitary Commission, notice 
that the land would be sold for nonpayment of the assessment 
made for the year beginning January 1, 1943 (App. 23) J 

As a matter of law, the trial court concluded that, in failing 
to pay the assessment of the Washington Suburban Sanitary 
Commission, the vendors broke their contract; that in not 
disclosing the existence of the lien, the Title Companies broke 
their contract to report the status of the title to the lands, and 
that, in failing to require the vendors to discharge the assess¬ 
ment, the companies violated the Government’s instructions 
(App. 23-24). 

Accordingly, it entered decree that the United States recover 
from appellants $8,789.29 and costs (App. 24-25). 

SUMMARY OF ARGUMENT 

Both vendors and Title Insurance Companies have failed to 
discharge an assessment against land conveyed to the United 
States. Therefore, they are liable to the United States. Noth¬ 
ing advanced by either relieves them from the payment of 
damages. 

I 

By pointing out that the unpaid assessment cannot be en¬ 
forced against the United States, appellants do not sustain 
their contention that the United States cannot recover dam¬ 
ages from them. Since appellants could not make this argu- 

1 Though the trial court did not so find, the Secretary-Treasurer of the 
Sanitary Commission testified that this 1943 charge was cancelled because it 
could not be collected from the United States and that for the same reason 
the 1944 charge was expunged. No charge was made for 1945 (App. 47). 
He testified also that, if the Government sells the land, it will again be sub¬ 
ject to assessment (App. 59). 
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ment against anyone but the United States and therefore 
would have to pay up in any other case, they are in effect in¬ 
voking against the United States its immunity from suit. Of 
course, they may not do this. 

Moreover, in fact, the United States has been damaged: 
First, by the misapplication of the money it paid to discharge 
the assessment. Second, by the fact that it may have to pay 
off the presently unenforceable assessment before it can sell 
the land to anyone else who, lacking the Government’s im¬ 
munity from suit, might be required to discharge the unpaid 
instalments. 

II 

As this Court has already held, this assessment is a lien and 
encumbrance upon the land. Baker v. Smith and Gottlieb 
Inc., 76 App. D. C. 403,132 F. 2d 18. 

HI 

Assuming that appellants are correct in asserting that the 
assessment was less when they could have discharged it than 
when the United States first learned of their failure to do so, 
the trial court—at least so far as appellants are concerned— 
rightfully assessed damages as of the earliest possible date on 
which the consequent damage could have been repaired. 

AEGTJME1IT 

The judgment below is clearly correct. There is outstanding 
against this land an unpaid assessment of $8,789.29, levied 
by the Washington Suburban Sanitary Commission. Yet the 
Title Companies were instructed by the United States to see 
to it that “all taxes and assessments have been paid.” They did 
not comply with this direction. And the vendors contracted 
to pay “all taxes, water taxes, special assessments to date of 
transfer, whether levied or not.” They have broken the con¬ 
tract. 

This much appellants do not deny. Nonetheless, they seek 
to avoid pecuniary responsibility. 






g 


5 

I 

The United States has sustained a loss 

/ 

Again and again (see e. g. pp. 10, 11, 12, 13, 17) appellants 
state that the United States, which has not paid the assessment, 
cannot be compelled by law to do so. In consequence, so they 
conclude, (pp. 11-13) the United States has not been damaged 
by their conduct and therefore should not recover from them. 

The weight of this contention depends entirely upon the 
circumstance that, regardless of the legal and equitable bases 
of a claim against land to which the United States has title, the 
United States cannot be divested of its title. See e. g. United 
States v. Alabama, 313 U. S. 274. Thus, if anyone not immune 
from suit had been the purchaser, the argument made on this 
appeal would not have occurred to appellants. No reason can 
be advanced why the United States, in the same situation, 
should not also recover. Certainly, its immunity to suit does 
not create any rights in appellants. 

If the Government’s immunity to suit were a relevant con¬ 
sideration, it would follow that appellants were free also to 
leave unpaid the current taxes on the land. For neither could 
these be collected from the United States. Acceptance there¬ 
fore of the appellants’ argument would lead to the conclusion 
that in a transaction like this all contractual rights of the United 
States could be violated with impunity. 

Moreover,-the United States has been obviously hurt. 

In the first place, its money has been misapplied by the 
Title Companies and so has ended in the hands of the vendors, 
who are not entitled to have it. Thus, when regard is had to 
the contract of sale and to the instructions to the Title Com¬ 
panies, it is evident that the United States intended to acquire 
this land with the assessment of the Sanitary Commission paid 
off and the land freed of its consequent encumbrance. 
Accordingly, the Title Companies understood that so much of 
the $78,850 as was needed to satisfy the assessment was in¬ 
tended to be used for that purpose. Similarly the vendors un¬ 
derstood—and rightly—that they were entitled to receive only 
so much of the $78,850 as was left after paying off all claims 
against the land. And since this claim of the Sanitary Com- 
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mission has not been satisfied, the vendors have received money 
that does not belong to them. They may not retain it merely 
because the intended recipient of the money could not have 
compelled payment by the United States. And the Title Com¬ 
panies which delivered the money to the vendors are respon¬ 
sible to the United States for its diversion. 

In the second place, there is no basis for appellants’ repeated 
assertions that the United States will never pay the assessment. 
See, e. g., United States v. 25.936 Acres of Land, 153 F. 2d 277 
(C. C. A. 3,1946). In view of the Government’s immunity, no 
significance attaches to the fact that at the present time there 
is no effort to collect. But the United States may hereafter 
decide to dispose of the property. In that event, its vendee 
might be confronted with a demand for the annual instalments 
which were not paid during the period of Government owner¬ 
ship. Certainly, there is nothing in the Maryland statutes 
which prohibits such a demand. A prudent purchaser would 
naturally require protection against this contingency and this 
could be given only by paying off the unpaid instalments or re¬ 
ducing the purchase price accordingly. But even if the vendee 
were required only to pay instalments due after he acquired the 
land, this consideration would probably result in a lower pur¬ 
chase price than if there were no instalments due. 

It is submitted therefore that its sovereign immunity does 
not disable the United States from recovering damages from ap¬ 
pellants. 

II 

The charge is a lien and encumbrance upon the land 

Appellants also assert (pp. 13-16) that the assessment is not a 
lien or encumbrance upon the land. In view of the fact that 
each group of them was obliged to see that all assessments 
(whether or not liens and encumbrances) were paid, the conten¬ 
tion is academic. But since its want of substance is easily 
demonstrable, the contention may as well be disposed of. 

It is based upon the facts that the assessment was payable in 
annual instalments and that (so appellants say) it could not be 
satisfied by a single payment. Undoubtedly, as they suggest 
(pp. 15-16) .these features led the Title Companies to misunder- 
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stand the nature of the charge and to confuse it with an ordinary- 
annual tax levied for government support. But they did not 
alter its character. Thus, for example, a mortgage payable 
in instalments and with provisions against acceleration would 
be as much of an encumbrance as any other mortgage. So also 
this charge is no less a lien and encumbrance than one discharge- 
able by a single payment. 

In any event, the contention is foreclosed by this Court’s de¬ 
cision in Baker v. Smith and Gottlieb, Inc., 76 App. D. C. 403, 
132 F. 2d 18, delivered November 30,1942—a few months after 
the happening of the events which gave rise to this action. 
There, a vendor whose contract contained undertakings legally 
indistinguishable from those here involved sought to escape 
liability for an assessment of the Washington Suburban Sani¬ 
tary Commission. This Court said: 

The Maryland statute [1927 Laws of Maryland, Chap. 
506, sec. 8] makes that cost of construction of water 
mains and sewers such as we are concerned with here 
subject to a per front foot benefit charge and makes this 
charge a lien upon the property enforceable under the 
provisions of the law. The contract, as we have seen, 
required the seller to pay any assessments, whether levied 
or not, for special improvements already made, and ad¬ 
mittedly the seller has not discharged this obligation. 
There can be no question that the lien created by the 
installation of the water and sewer improvements is an 
encumbrance upon the property. There was, therefore, 
a failure on the part of the seller to carry out his obliga¬ 
tion to pay for these improvements and likewise to cany 
out his obligation to deliver the property free of en¬ 
cumbrances. 

In the light of this explicit holding, it is submitted that fur¬ 
ther discussion of appellants’ contrary contention would be 
idle. 

Ill 

The finding as to damage is sustained by the evidence 

The trial court found that the assessment against the land 
was S8,789.29 (App. 23). Appellants assert (pp. 16-17) this 
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finding is based on evidence as to the amount of the assessment 
on January 1,1943. and imply that this was a greater sum than 
was due at the time of the conveyance. It is certainly true that 
the finding is as of January 1,1943. But the equivocal passages 
of the transcript (App. 54 and 55) cited by appellants do not 
show that the assessment had been increased since the time of 
the conveyance. 2 

However, even if the implication were correct, it would have 
no tendency to overturn the finding. For, as the trial court 
also found (see p. 3 supra) the first demand upon the United 
States was for the 1943 instalment of the assessment. Until 
that demand was made, 1;he Government relied on the Title 
Companies’ certificate that all assessments had been paid. 
Thus, at the very earliest, January 1, 1943, afforded the first 
opportunity of repairing the damage. The cost of then doing 
so, even if greater than at the time of the conveyance, is the 
amount of damages sustained by the United States. Accord¬ 
ingly, the finding of the trial court is plainly correct. 

CONCLUSION 


For the foregoing reasons it is respectfully submitted that the 
decree should be affirmed. 


A. DeVitt Vanech, 
Assistant Attorney General, 
George Morris Fay, 

United States Attorney, District of Columbia, 

John F. Cotter, 

Attorney, Department of Justice, 

Washington, D. 


November 1947. 


C. 


3 The Secretary-Treasurer of the Sanitary Commission in answer to inquiry 
by the United States had advised it that the cost of redemption as of January 
1, 1943, would have been $S,7S9.29 (App. 71). However, when called as 
appellants’ witness, that official volunteered the information that this was 
the sum at which subdivision property could have been redeemed (App. 55). 
He prefaced this by testimony that at the time of the sale, the property had 
been classified as “small acreage" (App. 54) but that thereafter its classi¬ 
fication was changed to “subdivision" (App. 55). The witness was then 
asked: “Small acreage has a lower rate, therefore, than subdivision 
property?” (App. 55). He answered: “That is right, as a total sale.” 

Nothing else in the transcript clarifies these obscure remarks. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9643. 


THE DISTRICT TITLE INSURANCE COMPANY, 

et al. Appellants, 

v. 

UNITED STATES OF AMERICA, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANTS. 

I. 

Appellee says that appellants seek to take advantage of 
its immunity from suit when they argue that the United 
States has not been damaged because it has not paid any 
assessment and cannot be compelled to do so. Carrying 
this contention to an absurdity, appellee asserts “If the 
Government’s immunity to suit were a relevant considera¬ 
tion, it would follow that appellants were free also to leave 
unpaid the current taxes on the land.” (Pg. 5) Appel- 
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lants make no such claim and admit no such conclusion. 
We contend only that regardless of the identity of the pur¬ 
chaser, he can obtain no valid judgment except to compen¬ 
sate him for damages actually suffered. 

Appellee argues that it has been damaged (1) because its 
money has been misapplied and has “ended in the hands 
of the vendors, who are not entitled to have it” (Pg. 5) and 
(2) because it may hereafter dispose of the land in which 
event its vendee might be confronted with a demand for the 
annual instalments which were not paid during Government 
ownership. (Pg. 6) 

(1) As to the first contention, the government paid ex¬ 
actly what it agreed and expected to pay, and got what it 
contracted for. “All taxes, water taxes, special assess¬ 
ments to date of transfer” were paid by appellants as con¬ 
tracted and title was conveyed “free from all encumbrances 
and liens.” Assuming that some amount of a special as¬ 
sessment was not paid, it would make no difference to ap¬ 
pellee so long as the lien was released, and whether that 
release was obtained as a favor to appellants, because of 
appellee’s identity, or for any other reason, is immaterial. 
The award of damages in this situation has only one effect, 
namely, to give appellee a better bargain than it agreed 
to take. 

Further, the contention of damage because the vendors 
received money they were not entitled to, conflicts with the 
later theory of damages advanced by appellee, i.e., that 
damages are equal to the lump sum necessary to pay off the 
assessment in January, 1943. (Pg. 8) If the vendors re¬ 
ceived any excess amount, it must be computed as of July 
1, 1942, the time of sale. This is impossible because there 
was no provision, statutory or otherwise, for the lump sum 
payment of the assessment on “small acreage” which was 
the classification of the land in question at that time. (Joint 
Aj)p. 53) Therefore, under this theory, damages could not 
be ascertained, and certainly were not in the amount 
awarded by the trial court. 
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(2) As to the second contention, that the United States 
might be damaged because it might sell and its vendee 
might be confronted with a demand to pay the annual in¬ 
stalments accrued during Government ownership. Appel¬ 
lee’s own language concedes the speculative character of 
this supposition. It does not support a claim for actual 
damages. Corporation of New York v. Ransom , 64 U. S. 
4S7, 16 L. Ed. 515; Karrick v. Rosslyn Steel & Cement Co., 
5S App. D. C. 89, 25 F. (2d) 216. When it is clear that the 
damages sought are limited to those that may arise in the 
future, no recovery will be allowed. Mendez v. Baetjer, 106 
F. (2d) 163, cert, denied 308 U. S. 618, 84 L. Ed. 516; Zam- 
barano v. Morvillo, 52 R. I. 438, 161 A. 106. 

Moreover, this supposition is contrary to the evidence. 
In reply to a question as to what would occur upon sale by 
appellee, the secretary-treasurer of the Washington Subur¬ 
ban Sanitary Commission replied, “It will go back on the 
books for charges to begin when it goes back on the books 
for the remainder of the 50-year period beginning from the 
first levy in 1926....” (Joint App. 59) This testimony was 
uncontradicted. Thus, it affirmatively appears that if the 
government holds title until 1976, its vendee will be subject 
to no front foot benefit charges whatever. This further 
demonstrates the speculative and contingent nature of ap¬ 
pellees’ claim. 


H. 

As to appellants’ contention that the assessment is not a 
lien or encumbrance, appellee states (Pg. 6), “In view of 
the fact that each group of them was obliged to see that all 
assessments (whether or not liens and encumbrances) were 
paid, the contention is academic.” As to assessments, the 
contract of sale (Joint App. 63) provided only that “all 
taxes, water taxes, special assessments to date of transfer 
. ... to be paid by owner;” (Emphasis supplied). The 
memorandum of the trial judge (Joint App. 20) and the re¬ 
ceipt of the County Treasurer (Joint App. 78) show that 
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this was done. Therefore, the question of whether the as¬ 
sessment constitutes a lien, far from being academic, is the 
crux of the problem as to whether any rights, contractual 
or otherwise, have been violated. 

Baker v. Smith and Gottlieb, Inc., 76 App. D. C. 403, 132 
F. (2d) IS, is relied upon by appellee as establishing that 
the assessment constitutes a lien or encumbrance. This 
per curiam opinion touches but lightly on the question in¬ 
volved. It is based on at least one false premise. The opin¬ 
ion states: ‘ ‘ The Maryland statute ... makes this charge a 
lien upon the property enforceable under the provisions 
of the law.” In support of this statement, the Court cites 
Section 8, Laws of Maryland, 1927, Chapter 506, (Flack’s 
Code of Public Local Laws of Prince George’s County, 
1943, Section 1428. Appellants’ Brief, pg. 5). That section 
(second paragraph) provides only that “All front foot 
benefit charges heretofore levied by said Commission ... as 
the same stood charged by said Commission ... on Decem¬ 
ber 31st, 1926 . . . are hereby declared to be a lien upon the 
properties ...” This language clearly applies only to 
charges standing as of December 31, 1926. Nowhere in the 
statute are any other charges made a lien except annual 
charges, and these by implication only, inasmuch as they 
are to be collected and enforced “in the same manner as 
and with County Taxes.” (Flack’s Code, Section 1429, Ap¬ 
pellants’ Brief, Pg. 8). 

While it is admitted that water facilities for the property 
here involved were constructed in 1926, sewerage facilities 
were not constructed until 1931. Moreover, there is a com¬ 
plete absence of proof that the charges for the water facili¬ 
ties were outstanding on December 31, 1926. The charge 
might not have been made until twelve months after com¬ 
pletion of the project. (Flack’s Code, Section 1428. Ap¬ 
pellants’ Brief, Pg. 5.) 

Baker v. Smith <& Gottlieb, Inc., supra, also cites Machen 
v. Yost, 54 App. D. C. 261, 296 F. 1008 as a prior authority. 
In that case, the contract provided, “Taxes and assess- 
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ments, whether levied or not, for special improvements al¬ 
ready made, to be paid by vendors.” The case involved 
District of Columbia property and the assessment, by stat¬ 
ute, was specifically made a lien on the property. (D. C. 
Code, 1940, Title 7, Sec. 608). Furthermore, by direction 
of said code section, the charge was made in a lump sum 
with the privilege given to the owner to pay in installments. 
Thus, the case is inapplicable to the case at bar. The Mary¬ 
land statute does not make the charge a lien unless levied 
on or before December 31, 1926. It is merely an annual 
charge, with the privilege of payment in one lump sum 
within one year from the date the charge is ascertained and 
levied, or at any time if the property is classified as busi¬ 
ness, industrial or subdivision. (Flack’s Code, Section 1428, 
sixth paragraph. Appellants’ Brief Pg. 5, 7). 

Confusing the issue now before the Court is the inexpert 
use of the word “levy” in the Maryland statute. The term 
has been given many meanings. (See words and Phrases, 
Permanent Ed. Vol. 25, Pg. 8, et seq). However, considera¬ 
tion of the statute as a whole shows that the term is there 
used to indicate a formal order by a proper authority de¬ 
claring particular property to be subject to certain future 
taxation. Its purpose is to give owners an opportunity to be 
heard at the outset so that annual objections can be avoided. 
This interpretation is confirmed by Section 1429 (Flack’s 
Code, Appellants’ Brief, Pg. 8) whereby the Commission is 
directed annually to place upon the County Treasurer’s 
books the annual front foot benefit charge, the same to be 
collected as other county taxes. (Joint App. 40) 

A principal distinguishing feature between Baker v. 
Smith d Gottlieb, Inc., supra, and the instant case is the fact 
that here there was no statutory provision, and therefore 
no possibility, for the extinguishment of the charge in ques¬ 
tion by a lump sum payment. If the total charge had in 
fact been “levied”, and had become a lien, it could have 
been discharged by payment. This, however, was not the 
case. 
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The precise question now before this Court was consid¬ 
ered in Cramblitt v. Sherwood, 109 Kan. 458, 199 Pac. 925. 
The facts are almost identical. 

Plaintiff traded a farm in Allen County, Kansas, to the 
defendant for a farm in Carroll County, Missouri. One 
of the stipulations to which the defendant bound himself 
was that the Missouri farm w T as “free and clear of all in¬ 
cumbrance ’ ’ except a $6,000 mortgage. The deeds were de¬ 
posited in a bank to await completion of the abstracts and 
other incidental matters, but the parties at once entered into 
possession of the farms so exchanged. Some months later, 
plaintiff discovered that the Missouri farm which he re¬ 
ceived in exchange was included in a drainage district, all 
the property of which, including this farm, was subject to a 
statutory lien for the payment of a construction cost of 
drainage ditches. This construction cost had been deter¬ 
mined and charged against the property, and when that had 
been done, there was a short interval of time when any 
owner of the property bound to the payment of such con¬ 
struction cost could have paid his pro-rata share, and could 
thus have relieved his property of the burden of special as¬ 
sessments for such improvement. After the lapse of such 
brief interval, no such privilege was available. There¬ 
after, special assessments, payable annually and not other¬ 
wise, for twenty years, were imposed upon all the property 
in the drainage district, and such special tax burden could 
not be discharged by present payment. Thence forward, 
the annual special assessments were to become due and pay¬ 
able at the same time, and in the same manner as ordinary 
taxes. Prior to the exchange of farms, some three or four 
of such annual assessments had been paid, but no annual 
assessment w^as due at the time the contract of exchange 
w*as made, and the plaintiff had not paid any such annual 
assessment at the time this action was begun. 

The Court said: 

“The one exception, upon winch this appeal is based, 
relates to the trial court’s finding and judgment that 
the statutory lien for the annual assessments to become 
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due throughout the remainder of the term of twenty 
years constituted an incumbrance in breach of the con¬ 
tract for the exchange of farms. The aggregate of all 
these future annual assessments, as computed by the 
trial court, was $1,301.34, and judgment for that 
amount was rendered against the defendant. He ap¬ 
pealed. 

‘‘ Curiously enough, neither party cites our own case, 
Armstrong vs. Trust Company, 96 Kan. 722, 153 Pac. 
507, where this court considered this question. Speak¬ 
ing for the court, and with its unanimous approval, Mr. 
Justice Porter said: ‘The courts have not hesitated to 
adopt “the rule of reason” in construing covenants 
against incumbrances, and have often recognized a dis¬ 
tinction between incumbrances which are such in a 
strictly literal exactness, and those which, from the 
nature of the contract, the situation of the parties, and 
their evident intent at the time it was made, appear 
not to have been in contemplation .... Every day con¬ 
tracts are made for the conveyance of real estate which 
is liable for future payments of assessments for special 
improvements already constructed. The assessments 
are payable in annual installments running usually in 
ten year periods. These assessments constitute, in a 
strict sense, incumbrances on the land to the extent of 
the installments unpaid. The vendor, in the absence of 
any agreement, is liable of course for the payment of 
all overdue installments. He is also liable for the in¬ 
stallment of the current year, provided conveyance is 
made on or after November 1, because the maturing in¬ 
stallment has ripened into a tax. But his covenant of 
warranty against incumbrances would not oblige him 
to rebate the purchase price to the extent of future in¬ 
stallments. Those payable in the future, though strictly 
incumbrances on the land, are not such as diminish the 
value of the subject of the contract. The vendee, who 
is to enjoy the benefit of the improvements during the 
remainder of the installment period, ought to pay them, 
and therefore, though incumbrances in a strict sense, 
they are not so within the fair and reasonable construc¬ 
tion of the covenant.’ (pp. 724-726) 

See, also, White v. Immenschuh 106 Kan. 333, 336, 
187 Pac. 667; Jacobs v. Union Trust Co. 155 Mich. 233; 
Sharpe v. Dick, 22 Queb. L. R. Sup. Ct. 527. 
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“The appellant places his principal reliance upon 
Missouri decisions which are to the effect that until a 
grantee of a deed conveying property free and clear of 
incumbrances has paid off such incumbrance or has suf¬ 
fered loss on account thereof, he can not maintain an 
action for breach of covenant. This seems to be a cor¬ 
rect statement of the Missouri rule. Of course, in Mis¬ 
souri, as elsewhere, taxes and special assessments 
which are due and payable, and which can be dis¬ 
charged, are incumbrances (Blossom v. Van Court, 34 
Mo. 390) but a diligent search of the Missouri Reports 
fails to disclose a case of close analogy to the one before 
us. In Everrett v. Marston, 186 Mo. 587, 599, the court 
approvingly quoted the doctrine of Judge Cooley that 
‘where a lien (for taxes) is expressly created by stat¬ 
ute, it can not be enlarged by construction, and the stat¬ 
ute creating it must be strictly construed.’ 

“In Walker v. Deaver, 79 Mo. 664, Syl. par. 4, it was 
held that until a grantee under a conveyance warrant¬ 
ing the property against liens and incumbrances had 
suffered an actual loss on account thereof, the damages 
recoverable were only nominal. 

“In Patterson vs. Yancey, 81 Mo. 379, it was held 
that without first paying the taxes encumbering the 
property at the time of its conveyance, the grantee 
could not maintain a suit to recover such taxes. * * * 

“From this it follows that if the law of Missouri 
wholly governs this action, the plaintiff having paid 
nothing on the special assessments and having suffered 
no loss, can not recover. 

“Under our own law, it must be held that a statutory 
lien on property for special improvements to be paid in 
the future by annual assessments running for a term of 
years, and which lien is not capable of being discharged 
by present payment, is not an incumbrance in breach 
of an ordinary contract for the exchange of farms 
within the fair, reasonable, and common meaning of 
the expression ‘free and clear of all encumbrance’. 

“The judgment of the District Court is reversed and 
the cause remanded with instructions to enter judgment 
for defendant.” 

In Van Hollebeke v. Wheeler, 55 Idaho 268, 41 Pac. (2) 
603, the Court said, p. 274: 

“It will be seen from the foregoing that our law does 
not contemplate that any tract of land shall become sep- 
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arately liable for any portion of the indebtedness, nor 
that any specific lien be created against such a tract 
other than by assessment for taxation as provided for 
in the statute. Furthermore the contract clearly pro¬ 
vides that the debt shall be the obligation of the district 
and shall be paid by assessments to be levied by it 
against the land of which it is comprised. 

“The right to tax the land, traded to appellant, to¬ 
gether with all other land in the district, for the pur¬ 
pose of paying the indebtedness which it owes to the 
United States, is not an encumbrance in the sense in 
which that word is used in the contract between the par¬ 
ties litigant, nor will it become such, in whole or in part, 
unless and until the land is assessed for that purpose. 
(Schurger v. Moorman, 20 Ida. 97, 117 Pac. 122. Ann. 
Cas. 1912D, 1114, 36 L. K. A., N. S., 313; Cramblitt v. 
Sherwood, 109 Kan. 458, 199 Pac. 925; Hoge v. Garcia, 
(Tex. Civ. App.) 296 S. W. 982.” 

For the foregoing reasons and upon the authorities cited, 
we submit that the front foot benefit charge was not a lien 
or encumbrance within the meaning of the contract, and the 
trial court plainly erred in concluding otherwise. 

III. 

On the question of the amount of damages awarded, and 
as to appellants’ claim of an increase in the assessment sub¬ 
sequent to the date of settlement, appellee says (Pg. 8) 
“But the equivocal passages of the transcript (App. 54 and 
55) cited by appellants do not show that the assessment had 
been increased since the time of the conveyance.” In a 
footnote thereto, appellee quotes briefly from the record 
and concludes, “Nothing else in the transcript clarifies 
these obscure remarks.” These statements are inaccurate 
and misleading. 

The record shows that the pertinent testimony was not 
“volunteered” but was in response to direct questions. 

At the time of sale the property was classified “small 
acreage” (Joint App. 54). On January 1,1943 it had been 
reclassified as “subdivision”, and in that classification bore 
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a higher rate. (Joint App. 55, 71) The amount awarded, 
namely, $8,789.29, was the amount necessary to pay off the 
new assessment in the new classification. (Joint App. 55) 
There is not a scintilla of evidence as to w’hat would have 
been required as a lump sum payment based on the “small 
acreage” classification. Indeed no such payment could have 
been made. 

Clearly appellee could not recover the amount made nec¬ 
essary by its use, after acquisition. 

For the recovery of actual damages there must be proof 
of payment or of eviction. Until the alleged encumbrance 
has been paid or some other actual damage suffered, only 
nominal damages can be recovered. And this is true even 
where the United States is the party aggrieved. Welch v. 
United States, 108 F. (2d) 722. As said in Woodward v. 
Harlin, 121 Tex. 46, 39 S. W. (2d) 8: 

“The decisions are in rare accord in denying the right 
of a covenantee to recover anything save nominal dam¬ 
ages for breach of a covenant against an incumbrance 
on land where no injury has been actually sustained by 
the covenantee other than the continued existence of 
the incumbrance.” 

CONCLUSION. 

Accordingly, w T e submit (1) that there has been no breach 
of contract by any of the appellants; (2) that no damages 
have been proved; and (3) that there was no evidence be¬ 
fore the trial court to justify the judgment, and the same 
should be reversed. 

Respectfully submitted, 

Lotus M. Denit, 

A. Leckie Cox, 

Attorneys for Appellants. 

Brandenburg & Brandenburg, 

Of Counsel. 
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